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ABBREVIATIONS AND EXPLANATIONS 

The Act means the Commonwealth Conciliation and Arbitration Act 1904- 
* 1934 unless the context indicates otherwise. 

The Court means the Commonwealth Court of Conciliation and Arbitra- 
tion unless the context indicates otherwise. 

C.A.R. means Commonwealth Arbitration Reports. The latest complete 
volume is 50 C.A.R. Three of the four parts constituting Volume 51 
have, however, already been published, bringing the reporting of cases 
decided and awards made by the Court up to January 20th, 1944. 

C.L.R. means Commonwealth Law Reports. These are reports of decisions 
of the High Court of Australia. 

Commonwealth and Federal are used as interchangeable expressions. 




PREFACE 

I 


T HE writer’s main object in this book is to throw farther light on the 
working of authoritative control in Australia under the Commonwealth 
Conciliation and Arbitration Act 1904-1934, and to indicate, in some 
measure, the changed status of the trade union in Australia following the 
reception of industrial regulation. The work takes little or no cognisance of the 
emergency war-time provision in the field of industrial relations. This provision 
is, to some extent-, considered by the writer in his publication, Wartime Labour 
Developments in Australia . 1 The term “remuneration” in the title to Part m was 
selected as an expression broader and more inclusive than that of wages, denot- 
ing “all forms of payment in respect of an employee’s services”. 2 In that sense 
it is understood in industrial circles in Australia, and that meaning it bears in the 
National Security (Economic Organisation) Regulations 3 appertaining to 
relations between employers and employees. The concluding chapter in Part iv 
(on the subject of employer organisations), following the treatment of trade 
unions in that part, suggested itself naturally as forming some basis on which 
such comparisons or contrasts as one might care to draw could be made. 

Since the proposals of 1944 to alter the Constitution have been rejected by 
the people, Commonwealth industrial regulation will, on the passing away of 
war-time conditions and the resulting changed scope of the defence power, and 
in the absence of amendments enacted by the Legislature within the framework 
of the Constitution in its peace time meaning, again rest solely on the Common- 
wealth Conciliation and Arbitration Act 1904-1934. The Act, therefore, as 
interpreted by judicial decisions, must at the present time be regarded as the 
normal to which the law will, in due course, be expected to revert. 

The work has been prepared as independent of, and to some extent a 
parallel study with, the writer’s books Towards Industrial Peace in Australia 4 and 
Solving Labour Problems in Australia , 5 so that, as far as practicable, aspects dealt 
with in those books have not been introduced. Quae Prius Exposui Strictim Nunc 
Amplius Edo. 

Melbourne University Press (1943). 

2 See the judgment of O’Mata J. in the Motor Body and Coach Building Case , 47 C.A.R., at 
p. 42. 

Statutory Rules 1942 No. 7 6, and Statutory Rules 1945 No. n. 

♦Melbourne University Press (1937). 

5 Melboume University Press (1941). 
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II 

The writer took the view that, at this stage at least, no useful purpose would 
be served by the inclusion in Part m of a special chapter on women s wages. But 
it can here be stated that tire Womens Employment Board, established in the 
year 1942 as a war-time expedient, has, under amending Regulations, been 
eliminated, the jurisdiction in regard to women workers of which the Com- 
monwealth Court of Conciliation and Arbitration had been deprived being 
now restored to it. 6 These Regulations, however, further provide that the rates 
fixed by decisions of the Board are to remain with full force and effect — i.e., 
until six months after die termination of the war. On their lapse, presumably as 
regards workers so affected, awards which related to them at the date when the 
relevant decisions of the Board became operative will apply to them afresh. 7 

A good deal of dissatisfaction was created by the fact that a large number 
of employees were enabled, under decisions of the Board, to receive wage 
payments at considerably higher rates than those prescribed by awards for others 
of their sex who were performing work of the same, or a similar, character. 8 
The disappearance of disparities and discrepancies between the ordinary award 
rates and those resulting from orders made under the Women’s Employment 
Regulations will be welcomed as in the general interests of industrial peace, and 
as a preventive of labour leakage from award industries to more remunerative 
employment. 

As a matter of fact in December, 1943, Judge Drake-Brockman, with a 
view mainly to the retention in the industry of women workers employed in it, 
and the inducement of others to seek occupation in it, had felt constrained to 
vary the clothing trades awards by raising the minimum wage for journey- 
women to 75 per cent of the male needs basic wage. 9 The amendment involved 
a substantial increase in wages, but the learned judge was anxious to lend 
assistance to this industry in its competition for labour with employers who 
were bound by rates determined by the Womens Employment Board. Almost 
simultaneously, and under the same pressure, and evidently actuated by the 

6 See Amendments of the Women’s Employment Regulations under the Women’s 
Employment Act 1942, Statutory Rules 1944 No. 149, dated October nth, 1944, and 
notified in Commonwealth of Australia Gazette of the day following. For some account of 
the Women’s Employment Board see O. deR. Foenander, Wartime Labour Developments 
in Australia, pp. 8, 93, 108-118. 

7 Compare Section 28(2) of the Act. 

8 The prevailing figure fixed by the Board was 90 per cent of the corresponding rate for 
males. The predominant ratio figure of the Court for women employees is 54 per cent 
or that for males. In occupations which it distinguishes as men’s occupations, the practice 
of the Court is to prescribe payment for such women as are employed in them at the full 
rate allowed to men. 

9 5 * C.A.R., p. 632. 




same motive, he altered the minimum rate for women workers in die rubber 
industry to reach the same ratio to the male needs basic wage. 10 In pursuing this 
course, he explicitly acknowledged, in his judgment in the Clothing Trades Case , 
that he was departing “to some extent” from the “sound economic basis of wage 
fixation which has always guided the Court when making awards for this 
industry”. 11 He was careful, nevertheless, to indicate that his orders in both cases 
were purely war-time measures, and that, as such, their duration was limited 
to the period of the war and the six ensuing months. 

The “sound economic basis of wage fixation” alluded to was the general 
practice followed by the Court of assessing the female basic wage in an industry 
at approximately 54 per cent of the male basic wage — a practice from which it 
was prepared to deviate only where special or exceptional circumstances were 
shown* to exist. 12 Three other judges of the Court — Chief Judge Piper, Judge 
CfMara and Judge Kelly — still adhere strictly, however, to this practice, and 
they are in strong disagreement with the principle of the attraction wage, even 
in the measure in which it was adopted and applied by Judge Drake-Brockman 
in the Clothing Trades Case to deal with an embarrassing situation 13 From the 
terms of the judgment which, jointly with Judge Drake-Brockman he delivered 
in the Female Minimum Rates Case, 1 * it can be asserted that the remaining judge 
of the Court— Judge Foster — approved of the action taken in the Clothing Trades 
Case 15 

In regard to what may, for convenience, be termed a female basic wage 
there is every justification for the belief that, as at present constituted, the Court 
is unwilling to move to an appreciable extent from its old proportional assess- 
ments. It can be added that any decision on its part to effect any change would, 
in all probability, be the outcome only of an inquiry in which it had become 
convinced that, as a living wage for female workers, its past assessments were 
inadequate. The re-application of award rates to those now governed by 
Women’s Employment Act decisions will inevitably be accompanied by diffi- 
culties, but those difficulties can be contemplated as in the nature of a war legacy, 
and their solution or liquidation an incident of the return to normal industrial 
conditions. The change in the total quantum of purchasing power assigned to 
10 5i C.A.R., p. 648. n 5i C.A.R., at p. 635. 

i2 Examples of a divergence and the allowance of a higher percentage are to be found in 
the provisions of awards in relation to the metal trades, the textile trades, the dairying 
industry, the flax industry, the food preserving industry and the manufacturing groceries 
industry. 

13 See the Manufacturing Grocers Case , 50 C.A.R., at p. 452; the Boot Trades Case (1944, not 
yet reported); the Meat Industry Case (1944, not yet reported); and the Female Minimum 
Rates Case (1945, not yet reported). 
li Op. cit. 

15 Judge Foster was Chairman of the two successive Women’s Employment Boards, and 
on the abolition of the second of these he was appointed to the Court. 
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women workers that can be anticipated as the result must be expected, of 
course, to have reactions on the standard of wage payments available for male 
employees . 16 


16 And see O. de R. Foenander, Wartime Labour Developments in Australia , pp. 115, n6„. 
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Chapter I 

THE MAKING OF AN AWARD 
i. The Cognisance of the Court 

T HE jurisdiction of the Court to make a binding award is limited to an 
industrial matter or matters in a dispute that extends beyond the limits 
of any one State. The dispute need not have reached the stage of an actual 
strike or lock-out. 1 But the exercise of that jurisdiction is conditioned by the 
possession of cognisance of the dispute in question for, as Latham C.J. said in 
Ex parte Kirsch and Another , “the Court has jurisdiction to deal only with disputes 
of which it has cognisance”. 2 Cognisance is jurisdictional, and not merely pro- 
cedural in nature. 3 Under Section 19 of the Act, the Court is given cognisance 
in one of the four following ways or methods. They are as follows — (a) when 
the Registrar of the Court has certified to an industrial dispute as proper to be 
dealt with by the Court in the public interest; (b) when an industrial organis- 
ation having status before the Court has submitted by plaint, an industrial 
dispute; (c) when a State Industrial Authority, or the Governor in Council in 
which there is no State Industrial Authority, requests the Court to deal with an 
industrial dispute; or (d) when, after no agreement in settlement of an industrial 
dispute has been reached at a compulsory conference summoned under Section 
16A of the Act by a judge of the Court, or a conciliation commissioner attached 
to the Court, the judge or conciliation commissioner, as the case may be, has 
formally referred the matter into Court. In the history of the Court the methods 
distinguished as (b) and (d) have been most commonly used as a means of 
furnishing the Court with cognisance, and of these, it may now be said that 
procedure by plaint has largely fallen into disuse. 

Normally, therefore, the steps by which the Court obtains cognisance of a 
dispute can be stated as follows: — 

(A) A log of claims or demands industrial in nature is served — more usually 

1<4 It need not be shown that, in making the demand, the demandants were ready to enforce 
it by strike or lock-out. If, after considering all the circumstances, it is determined that the 
demands were genuinely made in the interests of an organisation or its members, and they 
have not been acceded to, then, so long as the geographical limits of one State are exceeded, 
there is a dispute extending beyond the limits of one State” — per Evatt J. in Australian 
Tramway and Motor Omnibus Employees Association v Commissioner for Road Transport and 
Tramways (New South Wales ) and Another , 58 C.L.R., at p. 442 . 

2 6o C.L.R., at p. 516. 

a “This then is a condition of jurisdiction; the dispute must not only exist but must be 
submitted to the Court” — The Broken Hill Pty. Co. Ltd. Case , 8 C.L.R., at p. 439; and see 
at pp. 449, 455. “Cognisance is the commencement of the Court’s proceeding in any 
dispute” — per Rich J. in Australian Insurance Staffs Federation v Atlas Assurance Company 
Limited and Others , 45 C.L.R., at p. 424. 
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by a registered employee organisation than by a registered employer sole or by 
a registered employer organisation — on another organisation, and is duly filed 
in the offices of the Court . 4 There is no need for any disagreement to have 
existed before the service of the log. Refusal of the log either expressly, or by a 
failure within a time stipulated by that log to notify acquiescence, constitutes a 
dispute. But the dispute, whether arising solely out of the service and refusal of 
the log or not, must be actual and genuine, and in fact interstate, the log of 
demands being addressed by the union, as the case may be, to employers in more 
than one State possessed of an adequate community of industrial interest. In 
other words, there must be disputants in more than one State who stand in some 
industrial relationship to each other and who, at one time, are in dispute on a 
common subject matter or a series of connected subject matters arising,. out of 
that relationship . 5 It is not necessary that the unionists in the States affected 
should attach the same relative importance to the matters in dispute, so that the 
required unity of dispute in more than one State as to both wages and conditions 
of employment can be established where, for example, the grievance in one 
State is centred rather upon* the provision for remuneration than upon con- 
ditions of employment, while in the other State or States the emphasis is placed 
upon conditions of employment. There is nothing in law, moreover, to prevent, 
for purposes of the Act, an interstate dispute being created “by imtalments”, so 
to speak, provided that the ultimate result is an industrial dispute as to the same 
subject matter or matters extending at the one time beyond the limits of any 
one State . 6 That is to say, the dispute, in its beginnings, may be purely intra- 
State in scope, becoming interstate only as a secondary development. The 
existence of a dispute extending beyond the limits of a State, as Mr. Justice Evatt 
said in Australian Tramway and Motor Omnibus Employees Association v Commis- 
sioner for Road Transport and Tramways (. New South Wales) and Another , “is not 
negatived by the fact that at some anterior point of time there has come into 
existence in one State only an industrial dispute between the same parties and 
relating to the same subject matter.” And, the learned Judge explains: “Every- 
one with the slightest experience of industrial affairs knows that over and over 
again serious interstate disputes have had their historical origin or their cause 
in industrial trouble or dispute confined to one State. Suppose that, in one State 

4 It was not until September, 1913, that any application was made to the Court by an 
employer sole, or an employer organisation. To that date employer interests had, by 
constant application for orders of prohibition, greatly impeded and obstructed the work 
of the Court, causing delays and adding considerably to the expense of proceedings before 
it. Up to the year 1910, only one association of employers had become registered as an 
organisation under the Act. Now there are 53 registered employer organisations. 
s See Caledonian Collieries Ltd . and Others v Australasian Coal and Shale Employees Federation 
and Others , 42 C.L.R., at pp. 552, 553. 

“®See Ex parte Kirsch and Another , 60 C.L.R., p. 507. 
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only, members of an organisation, because of local circumstances such as dis- 
crimination or boycott, are in dispute as to the right to wear a union badge while 
actually employed. In such a case the Australian organisation of employees may 
decide to make common cause in the matter and endeavour to insist upon 
recognition of the right throughout Australia. In such a way an individual 
dispute which at the first does not extend beyond one State may be the origin 
of a genuine interstate dispute. Upon the contrary view, there could never be 
an interstate dispute unless, by some miracle, there arose throughout Australia 
a spontaneous and simultaneous demand for a specified industrial condition. But 
in Australia as elsewhere serious and extensive industrial disputes have frequently 
arisen from local disputes which at the first seemed to be of trifling importance”. 7 
It must always be understood, however, that jurisdiction for the Court cannot 
be founded by the process of an admission or admissions on the part of the 
parties, not in accordance with fact. “Unless there is a real dispute extending 
beyond any one State, the Court cannot”, as Chief Judge Dethridge said in the 
Hotel and Restaurant Case , “make an award even by consent”. 8 There is, never- 
theless, nothing in law to prevent the Court, at the request of the parties, from 
acting In a voluntary or independent capacity in a matter not in dispute within 
the meaning of the Act. Any decision that it makes, however, has no binding 
force as an award of the Court, and creates no rights or obligations under the 
Act. To enforce it, the parties would have to fall back on any rights that they 
possessed at common law. The Court has, in fact, from time to time acted in 
this way as a private arbitrator on the application of parties. 9 

(B) If the log is not satisfied wholly or in part, a compulsory conference 
on the application of a party is summoned by a judge, or a conciliation commis- 
sioner, in exercise of the power under Section 16A of the Act. A judge or a 
conciliation commissioner is, however, empowered to convoke a compulsory 
conference under the Act on his own motion and without application from a 
party to the dispute, aggrieved or otherwise. A counter log or counter claim 
may also be served and filed by a party on whom the original log was served, 
and it can form part of the matter in dispute, and be dealt with at the conference. 
The counter log need not be “interstate” in nature. 

(C) Where the conference has failed to determine the dispute wholly or 
in part, the dispute, or that part of it that remains undetermined, is referred or 
ordered by the judge or the conciliation commissioner into open Court under 
Section 19 of the Act. 

7 58 C.L.R., at pp. 439, 440. 8 26 C.A.R., at p. 491. 

9 And see the observations of Judge Lukin in the Manufacturing Grocers Case , 29 C.A.R.,,at 
p. 72. Judge Beeby (as he then was) acted as a private arbitrator in a dispute between the 
Australian Workers Union and the State Electricity Commission of Victoria in respect 
of the Commission’s works at Yalloum (Victoria). The parties had voluntarily submitted 
to arbitration, agreeing to abide by the decision of the arbitrator — 26 C.A.R., p. 427. 
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Nor is cognisance lost, and jurisdiction terminated or ousted, should the 
parties themselves, independently of the Court, arrive at a settlement of the 
dispute. Should it feel disposed the Court could proceed, in such circumstances, 
to make an award in respect of the subject matter of the dispute that is not 
coincident with the terms of the agreement . 10 But such a development is 
extremely unlikely. It can scarcely be anticipated that parties would be so 
utterly lacking in courtesy, or appreciation of the assistance of the Court, as to 
take a step of this nature. They know that the Court, with an eye to a durable 
industrial peace, prefers that the parties should co-operate in industry under an 
arrangement of their own choice or making than under conditions imposed on 
them, so that only in special circumstances, and with very great reluctance, 
would it refuse to ratify any agreement reached. Cognisance, too, is retained by 
the Court even after the making of an award, and it is available to support an 
application to reopen the award, to vary it, or to suspend or cancel it. 

2. Proceedings at a Compulsory Conference 
Proceedings at the conference are in the nature of conciliation, and take 
place usually in the chambers of the judge or die conciliation commissioner. 
Every avenue is there explored to find a settlement of the dispute and to restore 
amity between the parties, and only when the processes and possibilities of 
conciliation are exhausted, and prolongation is deemed useless, is resort made 
to arbitration. The statute which forms the source of the Courtis powers and 
jurisdiction is cited as the Commonwealth Conciliation and Arbitration Act , 11 
and the Court itself is intituled the Commonwealth Court of Conciliation and 
Arbitration (note, in both titles, the priority of die word “Conciliation” to the 
expression “Arbitration ”). 12 

10 Federated Millers and Mill Employees Association of Australasia v Butcher and Others , 47 
C.L.R., p. 246. 

11 See Section 1 of the Act. The full title of the Act is — “An Act relating to Conciliation and 
Arbitration for the Prevention and Settlement of Industrial Disputes extending beyond 
the limits of any one State”. 

12 See Section 11 of the Act. Two of the seven chief objects of the Act enumerated in 
Section 2 of the Act are as follows — (a) “To provide for the exercise of the jurisdiction 
of the Court by conciliation with a view to amicable agreement between the parties”; 
(b) “In default of amicable agreement between the parties, to provide for the exercise of 
the jurisdiction of the Court by equitable award”. Isaacs J. (as he then w r as) said in the 

Seamen Case — “The Act takes as its very first principle the amicable settlement 

of all industrial strife by the parties themselves. It is only failing that, that intervention by 
arbitration is provided” (35 C.L.R., at p. 474). And see the Railways Case , 29 C.A.R., 
at p. 443 where, in a joint judgment, Beebv J. (as he then was) and Drake-Brockman J. 
said — “The scheme of the Act is that conciliation must be resorted to before arbitration”. 
And see also the Engineers Case y 25 C.A.R., at p. 367 where Beeby J. (as he then was) 
said — “The arbitral function should only be exercised when efforts to reconcile have 
failed”. And in the Timber Workers Case . Mr. Deputy-President Webb said — “It is the 
invariable practice of this Court to use its influence with the object of inducing the parties 
to enter into an amicable agreement as to matters in dispute before it proceeds to the trial 
of a case”— 18 C.A.R., at p. 339. 
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■Where, at a compulsory conference, an agreement is reached between all, 
or any, of the parties as to the whole, or any part, of the dispute, Section 24 of 
the Act requires diat a memorandum of the terms of the agreement shall be 
made in writing, and that, when certified by a judge or a conciliation commis- 
sioner, it shall be filed in the office of the Registrar. A memorandum so certified 
is deemed to be the equivalent of, and to have the same effect as, an award of 
the Court made after arbitration, and is enforceable as such. Similarly, where 
the dispute is before the Court as a plaint refused by the party on whom it is 
served, then a memorandum of any agreement in full or partial settlement can 
be filed under the Section. This agreement thereupon has the same force and 
effect as an award made directly by the Court after a considered adjudication. 
But, in the case of procedure either by log or plaint, it is always open to a judge, 
or a cpnciliation commissioner, to refuse to certify the memorandum if he is of 
opinion that the agreement in question is not in settlement of an industrial dis- 
pute, or that it contains clauses which the Court or a conciliation commissioner 
has no power to insert in awards, or that its certification is not in the public 
interest. Whilst, however, the Statute contains this reserve power, an examin- 
ation of the Court’s records has failed to disclose any instances in which it has 
been exercised. 13 

But, although a memorandum certified and filed under the provisions of 
Section 24 has the same legal effect as an award of die Court, whether that award 
is made widi the consent of the parties or is the expression of an independent 
adjudication and assessment by the Court in arbitration proceedings, there can 
accrue, for practical purposes, a distinction between the agreement-memor- 
andum and the award. For the Court can never, at any time, be dissociated from 
any award with which it is in any way actively connected. Its mark and identity 
remain upon the award; its responsibility for it is clear and continuing, and 
cannot be divested from it. A consent award, as well as a definitely adjudicated 
award following contested proceedings, carries the imprint and approval of the 
Court as a settlement imposed, or positively accepted, by it. The agreement- 
memorandum, on the other hand, is simply something to which the Court has 
no objection to offer — something in reference to which it can detect no reason- 
able ground for exercising its power to decline to certify. Its attitude, in short, 
is purely negative and non-committal. The distinction between a consent award 
and an agreement-memorandum certified and filed under the Section may 
appear to be fine, but the consequence may be real and material if, and when, 
on a future occasion, die award in question and the industry in respect of which 
it was made are under consideration. 

13 There have been cases, however, of the rejection of an agreement by the Court as not 
permissible under the emergency National Security (Economic Organisation) Regula- 
tions. 
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Some misconception and confusion, too, have arisen from a failure to 
appreciate the meaning and significance of Part VI of the Act, containing 
sections which have further reference to industrial agreements. 14 Ostensibly, 
these sections would have enabled parties to make and file in the offices of the 
Court industrial agreements which, thereupon, would have had the effect of, 
and been enforceable as, awards of the Court. In the Engine Drivers and Firemen 
Case , however, the High Court denied that the sections carried this meaning. 15 
Duplicates of industrial agreements made by organisations with other organis- 
ations and persons continue, nevertheless, occasionally to be filed under Section 
7 6, although, as a consequence of the High Court decision, this procedure in 
itself can confer no legal rights under the Act. Any action taken in this way 
under Part VI must now be regarded as, in the result, amounting to little more 
than a use of the Court as a depositary for a duplicate of the instrument. It 
certainly adds nothing to any legal validity of which the agreement may have 
been possessed. 


3. The Limitation upon the Court's Jurisdiction in Making an Award 
The plaint, or logs, identify and define the ambit of the dispute, and since 
the Court is limited under the Act and under the Constitution to the methods 
of conciliation and arbitration, it is restricted to the matter or matters in issue, 
and can bind by its order or award only those parties to the dispute who are 
before it. The Court, despite Section 38 (f) of the Act, has no power to make a 
common rule, 16 and its order or award must have reference to the matters 
specified and formulated in the log or logs of dispute. It is not at liberty to deal 
with industrial matters, industrial claims, industrial grievances, or industrial 
problems except in so far as diey are embodied in the dispute of which it has 
cognisance. The Court is not nominated, under the Act, to undertake and 
maintain a general supervision of industry; its jurisdiction is conditioned by the 
existence of a genuine interstate dispute. Although Section 38B of the Act is 
expressed in very wide terms, the orders and awards of the Court must be in 
relation to the matter properly before it — not necessarily in exact and precise 
terms, but appurtenant and relevant to it. 17 The Court, as Chief Justice Latham 
14 Sections 73-81. ls i6 C.L.R., p. 715. 

16 In Australian Boot Trade Employees Federation v Whybrow and Co. and Others, the High 
Court held that the purported conferring by the Act on the Court of the power to make 
a common rule was constitutionally invalid — 11 C.A.R., p, 311. And see p. 34 infra. 

1 ’Section 38B of the Act provides as follows — “In making an award or order, the Court 
or a Conciliation Commissioner shall not be restricted to the specific relief claimed by 
the parties to the industrial dispute, or to the demands made by the parties in the course 
of the dispute, but may include in the award or order any matter or tiling which the 
Court or Commissioner thinks necessary or expedient for the purpose of preventing or 
settling the dispute or of preventing further industrial disputes”. Apparently the Section 
was inserted in the Act because of the ruling in Whybrotv’ s Case , op. cit. 
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said in Ex parte Kirsch and Another, “cannot make an award dealing with a matter 
which is not in dispute”, but, on the other hand, it is “not limited to simply 
granting or refusing what is asked by one side or the other”. 18 Section 38B, 
said Mr. Justice Rich in the same case, “enables the Court to give relief although 
not claimed, but this section does not authorise an award outside the limits of 
the dispute, i.e., an award containing provisions of a different kind from 
any tiling contained in the demands of the parties”. 19 In this case also, Mr. 
Justice Dixon observed that “it has been well understood that, when a dispute 
in relation to any particular term of employment or condition of labour is before 
the Court for settlement, the power of the Court extends to the making of such 
award as appears apt and proper to determine the dispute and to give just relief 
horn the substantial grievance from which it arises”. 20 The learned judge went 
on to remark that the “discretion of the Court to provide that remedy which 
on investigation appears best calculated to achieve the chief purpose of the 
Court, namely, the settlement of industrial disputes, has never been restricted 
by a requirement that it should rigidly adhere to one or other of the rival 
proposals or desires of the respective parties”. 21 But, there can be no support 
for the suggestion that the Section warrants the Court in making orders or 
awards as to matters concerning which no demand has been made by a party. 

Of course, it is not always easy to decide whether a dispute is interstate, 
what matters are in issue, whether the Court has cognisance, and whether a 
particular provision that it is proposed to include in the order or award is inci- 
dental or appropriate to the settlement of the subject matter of the dispute. The 
power of the Court can be challenged, in respect of any of these foundations of 
jurisdiction, by application to the High Court for a writ of prohibition directed 
to the Court to restrain it from proceeding further, either as to the entire matter, 
or quoad a particular question. 22 

4. Powers of the Court in Reference to the Making of an Award 

As regards litigation in open Court, Section 25 of the Act provides that 
the Court or a conciliation commissioner is not to be bound by any rules of 
evidence, but they are instructed to act “according to equity, good conscience, 
and the substantial merits of the case, without regard to technicalities or legal 
forms”. The Section empowers them, too, provided the inquiry is expeditious, 
to inform their minds on any matter in such maimer as they think just. 23 The 
Court is equipped with the usual powers of inquiry or investigation of facts 

18 6 o C.L.R., at p. 524. 19 At p. 526. 20 At p. 538. 

n Ibid. And see Australian Trannvay Employees Association v Commissioner for Road Transport 
and Tramways ( New South Wales), 53 C.L.R., p. 90. 

22 See p. 62 infra. 23 And see Section 23 of the Act. 
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possessed by ordinary superior courts of law, and, apart from the direction 
contained in Section 25, it may be said to follow much the same procedure. 
Thus, it is empowered to summon witnesses, to order interrogatories, to compel 
the production of books and documents, to take evidence on oath or affirmation, 
and to direct parties to be joined or struck out. 24 It can, at any time before the 
determination of the dispute, allow die amendment of any plaint or other 
documentary proceeding on such terms as it thinks fit, provided that, as a result, 
the limits of the dispute defined by the log or plaint and its refusal are not 
transcended 25 Nevertheless, it may be surmised that where the document filed 
is defective in some material particular, the Court would refuse leave to amend, 
requiring the applicant party to prepare a new document and proceed, if 
necessary, de novo . Where it appears to it, or to a conciliation commissioner, 
that there are numerous persons having the same interest in any matter before 
the Court or the commissioner, the Court may make what is called a representa- 
tive order appointing representative respondents in that matter. 26 

The Court may refer any matters to an expert and accept his report as 
evidence; 27 it may appoint assessors for the purpose of advising it in relation to 
the dispute; 28 and it may refer the whole or part of the dispute, or any matter 
arising out of the dispute to a Local Industrial Board for investigation and 
report. 29 It is at liberty at any time during working hours to enter and inspect 
any building, mine, mine working, ship, vessel, place or premises of any kind 
in respect of which industry is carried on. 3 0 A judge or the Registrar of the 
Court is empowered, too, to authorise a union official to inspect work, machin- 
ery, material, appliances, articles, wages books or documents in respect of the 
employment of its members. 31 The authority may be put to good purpose where 
an offence against the Act is suspected and is, as Chief Judge Dethridge said in 
Marbut Pty. Ltd. v Amalgamated Engineering Union , “analogous to a search 
warrant, and is intended to be producible by the person to whom it is given to 
the person whose premises or property are subject to the inspection and view”, 32 
2 *See Sections 37 and 38 of the Act. 

25 See Section 38A. This section is worded in wide terms, as Chief Judge Dethridge pointed 
out, and must be interpreted in relation to the Constitution. The learned judge said— 
“The Court cannot forbid anything which it is not asked by the parties or by one of the 
parties in a cognisable dispute to forbid. The parties make their own dispute and this 
Court cannot either extend or limit that dispute. Therefore that section cannot be read 
so as to give the Court power to do anything which none of the parties asked the opponent 
party to do in the first place** (Commercial Printing Case> 36 C.A.R., at p. 443). And see 
the observations of Chief Judge Piper in the Felt Hatting Case , 47 C.A.R., at pp. 95, 96, 
6 See Section 19B of the Act. For an example of a representative order, see the Metal Trades 
Case t 25 C.A.R., p. 360. And see the observations of Isaacs J. (as he then was) in the 
Seamen Case , 35 C.L.R., at p. 481. 

27 See Section 38 (n) of the Act. 2 8 See Section 35 of the Act. 

29 See Section 36 of the Act. A Local Industrial Board may be any State Industrial Authority 
that is willing to act. 

3 °See Section 41 of the Act. Zl lbid. 


S2 33 C.A.R., at p. 559. 
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It operates, as the learned judge pointed out, as a command directed to a person 
to submit his premises and property to entry and inspection, and so it should 
name, with precision, the extent and purpose of that inspection. Further adver- 
ting to the Section the learned Chief Judge said — “So far as it applies to suspected 
breaches of an award, that section is intrinsically a police provision aimed at the 
obtaining of information upon which a decision will be made by those concerned 
as to whether any proceedings or other action will be taken”. 33 Any attempt to 
hinder, or obstruct, the exercise of the authority conferred by or under the 
Section is an offence punishable under Section 42 of the Act. 

The Court may, under Section 38(h) of the Act, at any stage in a pro- 
ceeding, dismiss any matter or part of a matter, or it may refrain from further 
hearing or from determining the dispute, or part of the dispute, if it appears — 
(a) that the dispute is trivial in nature; (b) that die dispute has been dealt with, or 
is being dealt with, or is proper to be dealt with, by a State Industrial Authority; 34 
or (c) that further proceedings by itself are not necessary or desirable in the 
public interest. Section 20 of the Act, too, provides diat the Court may restrain 
a State Industrial Authority from dealing with an industrial dispute, or any 
part of it, or with any matter provided for in any of its awards, or which is the 
subject of proceedings before it. The Section, however, must not be read to 
mean that a State Industrial Authority can be prevented from performing its 
functions in relation to persons who are not parties to the industrial dispute of 
which the Court has cognisance, and who are not bound, or liable to be bound, 
by an award made, or to be made, in that dispute. 35 But the power conferred 
by the Section the Court uses sparingly, showing a very strong reluctance to 
interfere with State tribunals unless, as the result of their actions, it has reason 
to fear serious hindrance to its own work, or embarrassment to itself in the 
settlement of some dispute of which it has cognisance. 36 The object of the 
Section, and the mischief at which it is directed, are described by Chief Judge 
Dethridge in the Plate Glass Wages Board Case as “to prevent the final adjudica- 
83 33 C.A.R., at p. 561. 

34 And see the Printing Industry Case, 25 C.A.R., at p. 1343 where Chief Judge Dethridge 
said — “I do not think the Legislature intended that this Court should function in respect 
of a dispute unless the dispute, if unsettled, would be likely to produce friction in industry 
in at least more than one State”. And see also the Liquor and Allied Trades Case , 25 C.A.R., 
p. x; the Hotel and Restaurant Case, 26 C.A.R., at p. 493; Australian Railways Union v 
Victorian Railways Commissioners and Others, 2 6 C. A.R., at pp. 521, 522; the Meat Industry 
Case, 39 C.A.R., p. 270; the Metal Trades Case, 44 C.A.R., p. 863; and the Blacksmiths 
and Ironworkers Case, 50 C.A.R., p. 217. 

35 See the Timber Workers Case, 53 C.L.R., p. 665. For a further examination of the meaning 
of the Section, see R. v Commonwealth Court of Conciliation and Arbitration Ex parte The 
Engineers, etc . (State) Conciliation Committee , 38 C.L.R., p. 563; and Western Australian 
Timber Workers Industrial Union of Workers ( South West Land Division) v Western Australian 
Sawmillers Association and Others , 43 C.L.R., p. 185. 

36 See the remarks of Judge Beeby (as he then was) in the Apprenticeship Commission of 
Victoria Case, 27 C.A.R., at pp. 1172, 1173; in the Engine Drivers Case, 30 C.A.R., at 
p. 469; and in the Ironworkers Case, 30 C.A.R., at pp. 597, 598. 
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tion or final award by the Court being prejudiced by previous determinations 
of State tribunals upon such matters”. 37 It does not hesitate, therefore, to 
intervene when employees bound by a Federal award in an industry essentially 
Federal in nature, seek to obtain better conditions from a State authority. 38 The 
Court is well aware that the existence of divergent industrial conditions deter- 
mined by tribunals not acting on common principles, and with different 
conceptions of their duty, is a frequent source of unrest and conflict. 39 

5. The Presence of Counsel at Proceedings 
Where, in a proceeding before the Court, counsel does not appear, an 
organisation is represented by one of its members or officials, and a party that 
is not an organisation usually by an employee. Under Section 27 of the Act, a 
legally qualified person, or other paid agent, 40 is not permitted to represent a 
party where the proceeding is a hearing or determination, of an industrial dispute, 
except by leave of the Court and the consent of all other parties to the dispute. 
It is the practice, however, to assume this consent, unless the presence of the 
paid person is challenged. But, the Section draws a very clear distinction for its 
purpose between the hearing and determination of an industrial dispute, and 
the other powers and duties diat are conferred by the Act upon the Court. 
There is nothing in the Act to prevent the Court, in spite of objection taken 
by other parties concerned, from hearing counsel, or a solicitor, or other paid 
agent in a proceeding that is not in the nature of a hearing or determination of 
an industrial dispute — e.g., a preliminary investigation as to whether an indus- 
87 25 C.A.R., at p. 1372. 

88 Isaacs ,J. (as he then was) said in Clyde Engineering Company Limited i> Cowhurn, 37 C.L.R.. 
at pp. 478, 479, that the Commonwealth should use “the pow T er of the Australian nation 
as one component organism to regulate or define by means of conciliation and arbitration, 
where inter-State disputes occur, the working conditions of its industries on a broad 
national basis, and therefore with a due regard to the general welfare of its people as a 
whole, free from disturbing and, in all probability, mutually opposing elements which 
particular States may for their own separate objects desire to introduce into the practical 
working of the national scheme”. And see the remarks ofBeebyJ. (as he then was) in the 
Insurance Staffs Case, 31 C.A.R., at p. 96. 

39 For instances of restraint orders by the Court directed to State Industrial Authorities see 
24 C.A.R., p. 547 — Moulders (State) Conciliation Committee of New South Wales ; 24 
C.A.R., p. 375 — Engineers (State) Conciliation Committee of New South Wales j 25 C.A.R., 
p. 85 — Government Railways (Permanent Way) State Conciliation Committee of New South 
Wales; 25 C.A.R., p. 96 — Government Railways and Tramways (Iron Workers Assistants) 
State Conciliation Committee of New South Wales ; 25 C.A.R., p. 263 — Engineers (State) 
Conciliation Committee of New South Wales; 25 C.A.R., p. 1123 — Clerks Insurance (State) 
Board and/or Conciliation Committee of New South Wales; 25 C.A.R., p. 1370 — Plate Glass 
Wages Board of Victoria; 2 6 C.A.R., p. 343 — Woodworkers Wages Board of Victoria; 32 
C.A.R., p. 69 — Engineers, etc . Apprentice Councils of New South Wales; 32 C.A.R., p. 
581 — Industrial Commission of New South Wales ; 32 C.A.R., p. 591 — Industrial Court of 
Queensland; 32 C.A.R., p. $96— Industrial Court of Queensland. 

40 By a paid agent within the meaning of the Section is meant not a general agent or 
employee of a party, but a special agent engaged and paid for the particular occasion or 
case— See -the Timber Workers Case, 25 C.A.R., p. 209. 
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trial dispute within the meaning of the Act exists, or an application for the 
interpretation of an award. Another example is an application for variation of 
an award, for such a matter is not part of the hearing and determination of an 
industrial dispute, in that a final award made in settlement of the dispute is 
definitive and brings the hearing and determination to a conclusion . 41 In these 
events, the presence of legally qualified men or other paid agents is a considera- 
tion for the Court’s own discretion, no absolute right to appear being vested 
in them. The Court, in such circumstances, is disposed to permit a 
barrister or solicitor to plead, knowing the assistance that well-informed trained 
men can render. Thus, abstruse points of law, as well as intricate questions of 
fact, are often to be dealt with in reaching the preliminary decision whether 
there is existent a dispute cognisable within the meaning of the Act . 42 A good 
deal of time and irritation, too, can be saved by the engagement of lawyers who 
can present or state a case with ability and effect, who can argue it with concise- 
ness, and who can examine and cross examine witnesses directly and widi 
despatch . 43 The Court has, from time to time, complained of the delays due to 
prolixity, to the submission of irrelevant evidence, and the discussion and 
amplification of immaterial or minor points. Where, however, there are no 
real legal difficulties to be encountered and resolved, the Court does not always 
welcome the appearance of a paid advocate however capable and experienced, 
for, in proceedings for the determination of a recognised dispute, legal know- 
ledge is, in general, quite a subordinate consideration to a familiarity with the 
nature, history, technicalities and incidents of the industry before the Court 
for regulation . 44 

An employee or member of an organisation, versed in industrial law and 
practice but not admitted as a barrister or solicitor, is not, by the fact of his 
knowledge, rendered ineligible to represent his organisation even in the hearing 
or determination of a dispute, although he may not have been granted the leave 
of the Court and the consent of the other parties. By what is really an anomaly, 
an employee or member would, at such a hearing and determination be equally 
enabled to appear without the pre-requisite leave and consent, if he had been 
struck off the roll of legally qualified practitioners for misconduct or other 
reason. 

All told, the atmosphere of the Court is freer and less formal than that of 
the ordinary court of law. More latitude is extended to advocates, and the pro- 
ceedings conform more to the lines of substantial equity. But this relative 

41 Per Dethridge C.J. in the Railways Case, 29 C.A.R., at pp. 489-491. 

42 As an illustration see Ex parte Kirsch and Another , 60 C.L.R., p. 507. And see the Liquor 
and Allied Trades Case , 36 C.A.R., at pp. 656, 657. 

43 See the remarks of Chief Judge Dethridge it. the Railways Case, 29 C.A.R., at p. 493. 
44 See the Liquor and Allied Trades Case, 3 6 C A.R., at p. 657. 
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freedom in the conduct of their case, in spite of the duty of the Court under 
Section 23 to investigate carefully, and its powers under Sections 41 and 25 to 
inspect and inform itself in such manner as it thinks just, cannot be regarded as 
relieving advocates of a responsibility for a full and complete presentation of 
their case, or discharging them from a share in the responsibility for the decision 
that follows the evidence and argument submitted. 45 The foundation of every 
adjudication is, in the last resort, a careful and proper sifting and weighing of the 
evidence that is tendered, and if that evidence is insufficient, misleading or 
poorly marshalled, the award attained can be expected to suffer accordingly. 

6 . Speaking to the Minutes of an Award 

Under the old practice, minutes of an award which the President or a 
Deputy-President of the Court proposed to make were handed down or 
delivered to the parties, who were given an opportunity to study them and to 
offer any objections or criticisms, and to point out any errors or omissions 
believed to be contained in them. 46 The procedure, however, in many cases led 
to attempts to traverse and reopen the whole of the details of the draft award, and 
to precipitate what was tantamount to a rehearing. In consequence, a change 
was introduced in the year 1924 with the insertion of a new rule in the Rules of 
Court. The substitute rule (Rule 43) reads as follows — “After judgment on the 
matters in dispute has been delivered, the proposed award will be submitted to 
the parties. Any party desiring to do so may within seven days or such further 
time as the Court may allow submit any suggestions thereon in writing for the 
consideration of the Court before the final award is made.” 

It will be observed that the parties are not deprived of an occasion for 
perusing and commenting on the proposed award, and indicating what they 
conceive to be anomalies, inaccuracies or inconsistencies contained in it before 
it is formally settled and becomes final. It is usual for the Court to fix a date on 
which the parties are at liberty to address it, but they are restricted, in their 
address, to the subject matter of the suggestions embodied in the submissions 
already made in writing. The Court, however, does not allow the reopening 
of any matter definitely decided by it. If this be desired, the procedure is by 
application for variation under Section 38(0) of the Act. 

7. Interim Awards 

Under Section 3 8 (b) of the Act the Court is empowered to make an interim 

or provisional award relating to all, or any, of the matters in issue. It is not, 

45 And see the observation of Chief Judge Piper in the Transport Workers Union Case , 45 
C.A.R., at p.648. 

46 Before the amending legislation of 1926. the Court was constituted of a President and 
Deputy-Presidents. 
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therefore, necessary for it to reach finality in one decision in regard to every 
aspect of the dispute. It can settle a dispute by piecemeal determination in 
respect of the classes or groups of the disputants, in respect of the subject matter 
or matters, or in respect of the geographical area to be covered by its regulation. 
The Court, as Mr. Justice Rich said in the Engine Drivers and Firemen Case , 
“need not settle the dispute mo ictu, but may, according to circumstances, 
proceed by steps as it finds it necessary or convenient until at last it arrives at a 
complete settlement so far as it finds it just to do so”. 47 An interim award can 
thus be employed to remedy forthwith an injustice which becomes apparent 
during the course of the proceedings, and which, if allowed to continue until 
the conclusion of the hearing and the making of a full and final award, is 
calculated to inflict serious hardship on one or more of the parties. It can be 
made -to indicate, definitely, rates of wages payable during the present season, 
pending the coming into operation of a new award in final form. In other words, 
the benefits of an increase in rates deemed desirable or appropriate can be made 
available immediately, instead of being withheld until the final award becomes 
effective. 48 In circumstances, also, where under State law governing the hours 
for beginning and ceasing work, or the opening and closing of establishments, 
they would otherwise be liable to prosecution, employers can, before the final 
award is made, be protected by an interim award authorising them to work 
their employees overtime at overtime rates. 49 The Court, too, has made an 
award tentatively or on an assumption. Thus, in dealing with the grain harvest- 
ing industry in 1943, Judge Kelly had reason to believe, from a statement made 
by the Secretary to the Minister of Commerce, that a special committee of 
inquiry was to be appointed to examine the increased cost of production to 
wheat farmers which might arise from any award or determination made by 
the Arbitration Court. Accordingly, he proceeded with the making of his 
award “on the assumption that the industry will be placed in a position to pay 
any added costs which may be shown to be entailed in any award that may be 
proposed”. The expected provision, however, had not become available when 
the award was made, and on the application of employer interests, the learned 
judge suspended the operation of his award. A little later, a bonus was granted 
by the Government that enabled the wheat industry, after meeting the extra 
labour costs involved in the terms of the award, to be placed on a profitable 

47 28 C.L.R., at p. 21. And compare the statement of the Chief Justice (Sir Adrian Knox) 
in delivering the judgments of himself, and Gavan Duffy and Starke J}., in the same case — 
“The fact that the Court or the parties on the road to or in process of settlement of the 
dispute made some awards or some such agreements, which did not together cover the 
whole area of the dispute, did not dispose of or end the dispute or change its character ” 
(ibid., at p. 9). 

48 And see the Gas Employees Case, 48 C.A.Pv., at p. 109. 

49 See the Meat Industry Case , 31 C.A.R., p. 539. 
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basis, whereupon the learned judge declared his award operative, in respect of 
wheat, as from the date upon which it was made. But, in regard to the harvesting 
of other cereals for grain— oats, rye, barley — the matter was stood over, no 
assistance being forthcoming at that stage to cover them. 50 

8 . Industry and Craft Awards 

The Court is faced with a difficult problem in deciding between the con- 
flicting claims for an industry award or a craft award. In the former case, a full 
and comprehensive code would be formulated applicable to the various grades 
and classes of employees in the industry, dealing with wages as well as conditions 
of employment such as hours of labour, overtime and holidays. In that way an 
industry such as timber working, flour milling or shipping would be covered 
completely. 51 In the latter case, provision for wage rates and conditions of 
employment would be made for specially trained workers or tradesmen who 
are required to work in different industries — e.g., boilermakers, moulders, 
blacksmiths, engine-drivers, fitters. There is, in general, no really substantial 
reason why uniform ordinary wage rates should not be made to apply to mem- 
bers of a craft, irrespective of the industry in which they are employed, but 
embarrassments of no mean order can be provoked in an attempt to impose a 
similar uniformity in working conditions. Grave difficulties and dislocation in 
management can arise where craftsmen, in terms of their own award, are 
permitted to cease work and leave the factory before employees bound by 
other awards. 52 

Nevertheless, the rival claims are, as Chief Judge Piper in the Transport 
Workers Case allows, “both legitimate and of substance”, 53 and, in the same 
case, the learned judge sums up well the problem that confronts the Court in 
this connection. He says — “The question whether all employees in an industry 
should work under one award and 54 whether the various types of craftsmen 
should have the benefit of their own craft award always creates difficulties. The 
employers claim that uniformity throughout the industry, particularly as to 
conditions, is necessary for the practical and efficient carrying on of the industry 
and that this claim is recognised by Section 25 A of the Commonwealth Conciliation 
*°The case is not yet reported. 

51 See the judgment of Deputy-President Sir Tohn Quick in the Railways Case , 26 C.A.R., 
at p.777. 

®*“My general view is that employees who are only a small proportion of the total working 
in an industry and who follow a different occupation to the majority should work under 
the same conditions as the majority”— Piper C.J. in the Road Transport Case, 45 C.A.R., 
at p. 328. “Comparability in the conditions of workers physically associated in the 
employment of the same employer has been recognised by this Court as an essential for 
industrial peace and efficiency”— Kelly J. in Builders ’ Labourers Case , 45 C.A.R., at p. 361. 
s3 45 C.A.R., at p. 662. 

fi4 There is a mistake in the report of the case; “and” should read “or”. 
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and Arbitration Act 1904-1934. 55 The Union on the other hand maintains that a 
craftsman has a right to belong to his own craft union and looks to that Union 
to protect his interests and police the award on his behalf and generally to 
represent him in his affairs with his employers”. 56 

9. The Single-Finn Award 

There have, indeed, been applications for what has been called a “single- 
firm industry award”, as distinct from an industry award which, in most cases, 
can be said to cover all competing employers of consequence in the industry. 
Thus, H. V. McKay Pty. Ltd. sought its own exclusive award to avoid, as it 
was urged in argument, the practical difficulties associated with the multiplicity 
of divergent awards that, in some way or other, applied to it. 57 The Court, 
however, is strongly disinclined to accept such an application, although the Full 
Court added as a reservation, “it must not be assumed that in no case may such 
an application be granted”. 58 But, in general, as the Court agrees, the practice is 
undesirable, by reason of the disparity in conditions in employment in establish- 
ments that would almost certainly ensue, resulting in discontent, friction and a 
decreased efficiency in workers, and injustice to some employers as between 
themselves and others. 

10. The Duality of Awards Governing the Same Occupation 
It happens, however — although the occasion is unusual — that the Court is 
called upon to make two awards in the same industry to cover the same occupa- 
tionor occupations. 59 Such a situation arises when, as a departure from its general 
practice, the Court permits the presence of two registered employee organis- 
ations in the same field. This practice is based, inter alia , on a fear that rival 
unions, in order to attract members, would agitate and compete for more 
advantageous wage rates and conditions of employment, involving grave threats 
to the peace, stability and effective continuance of industry. Examples of this 
duplication of occupancy are — The Amalgamated Engineering Union and the 
Australasian Society of Engineers; the Waterside Workers Federation of 
Australia and the Permanent and Casual Wharf Labourers Union of Australia; 
the Australian Railways Union and the National Union of Railway men of 

“Section 25 A runs as follows — “The Court or Conciliation Commissioner shall in making 
its or his awards provide so far as possible and so far as the Court or Conciliation Com- 
missioner thinks proper for uniformity throughout an industry carried on by employers 
in relation to hours of work, holidays and general conditions in that industry”. 

“45 C.A.R., at p. 662. 57 25 C.A.R., p. 1128. ™Ibid., at pp. 1130, 1131. 

S9 This, of course, is apart from the comparatively unimportant awards designed to “rope 
in” individual employers not bound in a general award. For the implication of the 
“roping-in award” see O. de R. Foenander, Wartime Labour Developments in Australia, 
pp. xi, xii. 


1 8 INDUSTRIAL REGULATION IN AUSTRALIA 

Australia; the Female Confectioners Union and the Federated Confectioners 
Union of Australia. In dealing with such cases, the Court’s policy is to make the 
awards identical as far as is possible. 

1 1 . Sectional Awards 

It has, at times, been found convenient where an industry is, in fact, con- 
stituted of allied or collateral industries, or where it is characterised by different 
processes or incidents in different areas, to issue independent awards in respect 
of each of the associated groupings that comprise the single industry, or in 
respect of the industry as practised in the various areas. There are thus two 
awards in the clothing trades, one covering the tailoring section and the other 
the dressmaking, etc., section of the industry. In the textile trades there is an 
award governing the woollen and worsted, cotton, carpet and flax sections, and 
another regulating the knitting section. In the printing industry there are three 
awards — for the commercial section, the newspaper section, and the country 
section. Storemen and packers are served by four awards according as they are 
employed in general stores, bond and free stores, oil stores, or wool, grain, hide, 
skin and tallow stores. For stonemasons there is an award covering New South 
Wales, and another covering Victoria and South Australia. No less than sixteen 
awards regulate the liquor trades, and twenty-two awards the railways. Other 
industries in which a plurality of awards is to be found are — coopers, gas making, 
journalists, municipal employees, musicians, road transport, leather workers, 
theatrical workers and tramways. 

The sectional or area awards are, in conformity with the principles of the 
Court, in many respects coincident or alike, but, for all that, they stand as 
independent awards. Whether the Court is prepared to make a separate award 
for a certain division of an industry, or for a certain area in which it operates, 
depends mainly on considerations of the Court’s convenience, a satisfactory 
treatment of the division or area in question, and the welfare of the industry as 
a whole. These considerations, in turn, are largely determined by the general 
character of the industry in question. 


Chapter II 

THE GENERAL CHARACTER OF AWARDS 
i. The Matter of Wages and Profits 

I T is the policy of the Court, in the framing of its awards — whether as to 
wage fixation or the several conditions of employment-— to apply certain 
general principles. A survey of the terms of these awards shows a consistent 
adherence to the principles selected, and serves, incidentally, to expose the 
fallacy that denies the possibility of building up principles that can constitute an 
industrial jurisprudence. But that is not to say that the Court, in practice, is not 
prepared to adapt— yet consistently at that— its principles to cover the particular 
circumstances of particular cases. It is no slave to its own precepts, and its 
methods are sufficiently broad and flexible to admit of die recognition of 
exceptions within its own. principles. 

But, to the student of industrial relations, more important than the awards 
themselves are the closely argued judgments in important cases, and those that 
often accompany and illumine the awards. There, reasons for decisions taken 
are supplied, and in some instances, the mental processes or stages through which 
the adjudicator has passed are revealed. In these judgments useful information 
is often made available in explanation of the Court’s approach to industrial 
problems, but that information, be it said, appertains chiefly to purely labour 
aspects and issues. An analyser would like to know more of the Court’s mind 
on the question of profits and capital. That tribunal has always rejected, without 
reservation or compromise, the pernicious doctrine that labour is a commodity 
and should be treated as such, and it deprecates and discountenances the attitude 
that assesses wages as one of the “burdens” in the cost of industrial production. 
Thus, Judge Beeby (as he then was) said in the Main Hours Case — “Treating 
wages as a ‘burden’ on production is a quaint survival of long discarded 
economic theories; theories founded on the assumption that physical labour was 
a mere incident in production for which the least possible share of products 
should be returned in the form of wages. It seems incredible that in these days 
the idea still survives that production is the function of those in control of land, 
capital, and finance, and that their operations are ‘burdened’ by payment of 
wages to manual, clerical, and other workers who, with their dependants, 
comprise more than four-fifths of the total population. It is this misconception 
of the functions of the different groups comprising society which has led to such 
wide adoption of the counter theory that those in control of land, capital, and 
finance comprise the real ‘burden’ on production, and can be dispensed with. 
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The regarding of labour as a purchaseable commodity instead of as a factor in 
production is responsible for much of the revolutionary propaganda of modem 
days, and for the unthinking assertion by a growing section of workers that 
labour is the only factor”. 1 Dicta in more precise terms, however, would be 
welcome in the matter as to the place in industry that the employer and the 
capitalist should occupy in relation to the worker, and in that as to the general 
proportion that wages should bear to profits and interest in the distribution of 
the market proceeds of industrial co-operation. What could be done, should 
sections of entrepreneurs, actuated by some selfish motive, abuse the capitalistic 
organisation of industry through the application of methods deliberately 
restrictive of sales productivity— e.g., by the limitation of output or the destruc- 
tion of completed stocks? There can be no question that the Court would 
condemn as unsocial an obstructive policy of this character, as it has deplored 
the action of workers in adopting “go slow” tactics. 2 But, generally in the 
interests of the community and particularly to maintain existing wage rates and 
conditions of employment consistent with the continuation of the measure of 
that employment, what steps could be taken in reference to the employers 
believed to be responsible? Is there any way of protecting employees from being 
prejudiced where market returns from the products of the factory fall off owing 
to the incompetence of employers, without the presence of inefficiency on the 
part of those employees themselves as a contributing factor? There are other 
problems as well, both large and small, to the solution of which the observation 
and experience of die Court, finding expression at length in its judgments, 
should prove an invaluable aid. Examples are — the general subject of unem- 
ployment (denounced by Chief Judge Dethridge in the Musicians Cass as “that 
worst of economic evils”), 3 of monopolies, of mechanisation in industry, and 
of nightwork. 

But, in any criticism of the Court, the legal limitations to which that 
tribunal is subject, and the view — generally assented to — that it takes of its own 
function in the machinery of society, must not be lost sight of. The Act to which 
it owes its existence equips it with a tolerably complete amount of delegated 
power, but the measure of power that the legislature, in turn, is able to confer 
is severely restricted by the terms of the Constitution. Both the legal and the 
social function considerations may apply, for instance, in a matter dealt with by 
the Court in which profits or interest are involved. Thus, by virtue of Section 85 
of the Act, all evidence tendered touching details of the financial history and 
position of witnesses, or as to profits and trade secrets, can, on objection taken. 
1 24 C.A.R., at pp. 899, 900. 

2 And see the Statement constituting section 5 of this chapter— p. 25 infra. 

®29 C.A.R., at p. 1 1 5. 
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become confidential . 4 It can be accepted, therefore, that in discussing or com- 
menting upon confidential exhibits, the Court is precluded from divulging 
intimate information as to employers 5 business operations. A provision for 
secrecy in proceedings can, of course, be assessed as in the nature of a safeguard 
in the interests of industry and general propriety, but, it should be added, the 
Court, while always scrupulously observing the requirement and appreciating 
the reason for it, has at times revealed a certain amount of dissatisfaction and 
restiveness that employers and capitalists have not seen fit voluntarily, and 
without reserve, to disclose information relevant to the financial conditions in 
an industry, and the disposition of financial resources in that industry. For 
example, in giving his judgment in the Main Hours Case , Chief Judge Dethridge 

sa id “Close contact between employer and employee is rare in these days of 

big business, when most large undertakings are carried on by corporate bodies; 
and this remoteness increases the distrust that prevails, and will continue to 
prevail, among the workers until some means is found of informing them of 
the real gains of employers and capitalists, and of the use made of these gains in 
business. Employers might think it worthy of attention whether the advantages 
arising from imparting a knowledge of these matters to employees would not 
outweigh die disadvantages arising from the risk of rivals in business gaining 
information that might be used detrimentally 55 . 5 

As to the social side, the Court regards itself as an instrument in the eco- 
nomic environment in which it performs the duty assigned to it under the Act. 
Its frequendy stated opinion is that it should accept the prevailing conception of 
the economic system and industry organisation, deprecating any suggestion that 
It should effect, or endeavour to effect, drastic or revolutionary changes in the 

industrial life of the community. Judge Beeby (as he then was) said — “ 

this Court operates within rigidly prescribed boundaries, and is not a nursery 
for the propagation of economic theories. The present economic system accepts 
Labour, Capital and Management as three distinct factors in production, and 

^Section 85 runs as follows — “(1) If, in any proceedings before the Court, objection is taken 
that any information tendered as evidence relates to any trade secret or to the profits or 
financial position of any witness or party, that witness or party, or the person entitled to 
the trade secret, may object that the information so relates and thereupon information so 
relating shall not be given as evidence except in pursuance of the direction of the Court, 
and, if given, shall not be published in any newspaper or otherwise without an order of 
the Court permitting such publication. (2) Where the Court directs that information 
relating to a trade secret or the financial position of any witness or party shall be given in 
evidence that evidence shall, if the witness or party or the person entitled to the trade 
secret so requests, be taken in private. (3) The Court may direcc that any evidence given 
in proceedings before it or the contents of any book, paper or document produced for 
inspection shall not be published. (4) Any person who gives as evidence, or publishes, 
any information in contravention of this section or of any direction or order given or 
made thereunder shall be guilty of an offence. Penalty: Five hundred pounds or impris- 
onment for six months”. 

*24 C.A.R., at p. 766. 
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propounds that prosperity with consequent improvement of standards of living, 
depends mainly on the harmonious co-operation of those factors. Whether this 
conception of social organisation is correct is no concern of an industrial tribunal 
working under limited statutory powers. Its duty is to accept the prevailing 
conception and use its powers, both conciliatory and judicial, to foster harmony 
between the conflicting^ factors”. 6 In the Metal Trades Case the learned judge 
said, in reference to the Court — “It is not concerned with the ‘policies* of 
unions or associations of employers. It acts within the boundaries of an existing 

economic system for which the Legislature alone is responsible There is 

no authority and no power in the Constitution to confer an authority to change 
by awards the accepted scheme of economic organisation”. 7 The same general 
proposition is laid down by Chief Judge Dethridge when, in the Pastoralist Case , 
he said — “The Court can only act on the foundation constituted by the existing 
mode of distribution among the members of the community of the benefit of 
the production of the community”. 8 

2. The Arduous Nature of the Court's Task 
It is considerations such as those adverted to, together with others such as 
the highly controversial matters in issue and their inherent difficulties, the bitter 
feelings at times engendered by them and the long standing prejudices and 
suspicions that are apt to confuse and exacerbate the atmosphere of litigation, 
that render the arbitration jurisdiction an exceedingly arduous and delicate one 
to administer. Added to these considerations is the fact that, in the discharge of 
its exceedingly responsible function, speed and promptness are demanded of 
the Court in the public interest when decisions are to be arrived at, and their 
announcement made. And yet concessions to speed and promptness, and to the 
pressure to end a stoppage of work, must not be allowed to stand in the way of 
a careful long-range consideration of the effects of a decision on the future of 
the industry in question, and on the benefits that it is within the power of that 
industry to confer on the people. Chief Judge Dethridge said, in the Pastoralist 
Case , that “what this Court is concerned with is the immediate need of settling 
disputes as to concrete matters in a particular industry, not only however in 
such a way as to prevent stoppages, but also upon such conditions as will not 
*24 C.A.R., at p. xlii. 7 28 C.A.R., at p. 960. 

8 29 C.A.R., at p. 263. And see also the Main Hours Case, 24 C.A.R., at p. 894; the Merchant 
Service Guild Case , 27 C.A.R., at p. 499; the Metal Trades Case , 28 C.A.R., at p. 975; and 
the Coal Mining Case , 29 C.A.R., at p. 393. In the Basic Wage Inquiry Case (1941), Chief 
Judge Beeby said — “Deliberate re-arrangement of the division of national income amongst 

the different factors of production is beyond both its power and capacity The 

Court's past decisions undoubtedly have affected the division of national income, but not 
as preconceived schemes of social reconstruction” (44 CA.R., at p. 49). And see pp. 211, 
212 infra . 
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prevent it from being carried on successfully for the welfare of the community, 
of which the maintenance of the many is .... . the chief element”. 9 At the 
same time, if dissatisfaction and threats to the industrial peace from other 
sections of the workers are to be avoided, the award must be made to accord 
with the series of precedents and formulae that the Court has accumulated and 
evolved, paying due regard as well to employees outside the industry whose 
rights and interests may be affected, however remotely. Technically, it should 
be made clear, a judge of the Court is not controlled by precedent, and is at 
full liberty to consider the conditions in which a quoted precedent was made, 
and any subsequent changes. 10 But, in every circumstance he views with great 
respect the decisions of a colleague or a predecessor, and in a very exceptional 
case only would a single judge be justified in departing from the ordinary’’ 
practice of the Court without the approval of the Full Court. 11 

3. The Legislative Nature of Awards 

Because they regulate wage rates and conditions of employment for large 
classes and groupings of working people, the awards of the Court are, in fact, 
acts of legislation and are so contemplated by the Court. In giving judgment in 
the Railways Case the Full Court said — “Where however this Court is exer- 
cising its arbitral powers the essential nature of its functions is quite different 
from that of an ordinary Court. Its arbitral decision prescribes a continuous rule 
of conduct for the parties in respect of contracts of employment, a rule which, 
independently of any existing legal relationship between them, in effect ordains 
they cannot make these contracts except within the limits prescribed. This rule 
is intended to operate chiefly upon facts that have not yet arisen and amid 
circumstances that may in the future change greatly in character. An award of 

this Court is therefore an ordinance rather than a judgment the Court 

acts as a quasi-legislator and not as a Court in the strict sense of the word”. 12 In 
some respects, therefore, the name “Court” which the Court bears as part of its. 
lull title is a misnomer, and may convey a wrong impression of its activities. 
Indeed, its judicial functions are strictly subordinate to those of legislation; with 
*29 C.A.R., at p. 266. 

t0 See the observations of Judge Beeby (as he then was) in the Agricultural Implement 
Workers Case, 36 C.A.R., at p. 41; and those of Judge O’Mara in the Road Construction 
Workers Case, 45 C.A.R., at p. 736. 

u See the remarks of Chief Judge Dethridge in Australian Workers Union v Abramou/ski and 
Others, 28 C.A.R., at p. 604. And see the Metal Trades Case, 45 C. A.R., at p. 702. In the 
Basic Wage Inquiry Case (1941) Beeby C.J. said — “It can be conceded that this Court, 
which functions in a period of rapid economic variations and of changing social outlook, 
is not bound by any of its previous decisions.” — 44 C.A.R., at p. 49. 

l2 30 C.A.R., at pp. 767, 768. “An award is in the nature of a legislative act ** — per 

Isaacs J. (as he then was) and Rich J. in Waterside Workers Federation of Australia v Gilchrist r 
Watt and Sanderson Ltd., 34 C.L.R., at p. 528. 
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any judicial power it was not properly endowed, in spite of the Act, until the 
days of its own reconstitution after the passage of amending legislation in 1926. 18 
Speaking of his Court Chief Judge Dethridge said in the Engineers Case — “Its 
main functions are conciliative and arbitral; not judicial In its arbitral capacity 
it is essentially acting as a subordinate legislature whose awards have the force 
of law because the Commonwealth legislature, keeping within constitutional 
limits, has declared that they should have that force. Ancillary to its conciliative 
and legislative functions, it has functions of a judicial nature’ l 1 4 And in the 
Railways Case Judge Drake-Brockman said— “It is the principal duty of this Court 
to prevent and settle industrial disputes. The Court is only in a minor degree a 
Court of law. Its legal functions are practically limited to the interpretation and 
enforcement of its own awards. Its main activities are directed to the making 
of awards which is a legislative function”. 15 

4. The General Purpose of A wards 

The awards of the Court, in pursuance of the purpose of the Act, control 
and regulate the terms of private contracts of employment in industry, and they 
seek also to assure that changes in the terms and conditions of employment shall 
not be introduced by organised bodies of employers, or of employees, without 
the consent of the Court. 16 Fundamentally, their object is to create and foster 
harmony, barring the co-operators in industry from strife so as to ensure, to the 
greatest extent possible, that the wheels of industry shall continue to revolve 
without cessation and without interference. In giving judgment in the Railways 
Case Chief Judge Dethridge said — “It is true that in Section 2 die expressed chief 
objects of the Act include the constitution of a Court which is to endeavour in 
the case of industrial disputes to bring about industrial agreement, and in default 
of such agreement to settle the dispute by equitable award; there is no doubt 
that if the welfare of an industry is threatened by industrial disputes therein, it 
is the duty of the Court to exercise its conciliative or arbitral functions. But it is 
the maintenance of industry, that is to say, the carrying on of the industry to 
the best advantage of all those engaged in it, having due regard to the public 
interest, which is the essential final object of the Act, and the making of agree- 
ments and awards in settlement of industrial disputes is but a means — though a 
very important means — to that final object. As has been repeatedly said by 
Judges in respect of the functions of this Court, it is in the public interest that 

18 Act No. 22 of 1926. See p. 54 infra. 14 24 C.A.R., at pp. 379, 380. 

15 34 C.A.R., at p. 19. And see further the Main Hours Case (24 C.A.R., at p. 873); and the 
Boilermakers Case (25 C.A.R., at p. 69) where both Judge Beeby (as he then was) and 
Chief Judge Dethridge refer to the Court as “exercising quasi-legislative powers”. And 
see the Railways Case, 29 C. A.R., at p. 491 ; and The King v Hibble , 28 C.L.R., at pp. 475 , 
476 * 

le Sce the remarks of Beeby J. (as he then was) in Australasian Coal and Shale Employees 
Federation v Northern Collieries Association and Others , 28 C.A.R., at p. 540. 
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industries should be maintained, provided they are not injurious because of their 
parasitical character”. 17 Entrepreneurs, too, as long as awards are observed, can 
feel relieved of any necessity for payment of ransom as a condition of the con- 
tinued operation of their businesses under the capitalistic scheme of organisation. 

5. Statement as to the Policy of the Court in Reference to 
“Go Slow ” Practices of the Worker 

If it be satisfied that employees are pursuing “go slow” tactics, possibly the 
Court would be willing to reduce the wage rates of those workers concerned 
in the operation 18 Apart from two or three occasions involving special war- 
time considerations, it has never, however, shown any disposition to make an 
order in the nature of specific performance of a contract of employment against 
employees in dealing with a situation where a “go slow” programme has been 
put into effect. A recent example of dais general attitude of the Court is seen in 
the rejection by Judge Kelly of an application on behalf of the Master Builders’ 
Association of Victoria seeking disciplinary measures against employees who, it 
was complained, had resorted to these methods 19 

But, should the circumstance warrant, there is no reason for the belief that 
the Court would refuse to suspend or cancel an award, or cancel the registration 
of an organisation, if it be shown that, in the observance of such a practice, the 
workers are obeying an instruction from that organisation, or that that organis- 
ation has failed to exercise every effort to restrain its members from a continuance 
in that conduct. 2 0 Employers themselves, of course, have a remedy that has no 
relation to an intervention by the Court, for they are at liberty, in normal times 
at least, to dismiss offending employees summarily on the ground that, by their 
behaviour, they are guilty of a breach of an expressed or implied term of the- 
contract of employment. The Court could further assist by making provision 
in an award for piece rates where conditions in the industry are suitable. Any 
action directed to the forcing of persons to work is obviously incidental to the 
legislative or executive function rather than the judicial — certainly according to 
English ways and standards — and it is definitely alien to the general policy that 
the Court has followed in the fulfilment of its duties. 

l7 29 C.A.R., at p. 468. And see the observation of Mr. Justice Higgins in the Waterside 
Workers Case, 12 C.A.R., at p. 285 — “After all, when we get to bedrock, the object of 
the provision in the Constitution for the prevention and settlement of industrial disputes 
is that the work of the country shall be carried on peaceably and without stoppage because 
of disputes’*. And see the Seamen Case , 30 C.A.R., at p. 757 where Chief Judge Dethridge 
said — “The object of appointing this Court was to remove obstacles from the path of 
industry”. And see the Gas Employees Case, 27 C.L.R., at p. 90 where Mr. Justice Higgins 
spoke of the object of the Act as “to secure the peaceful prosecution of industry without 
stoppages, the substitution of reason and an impartial hearing for strikes and lock-outs” 
18 See p. 80 infra. 

“This decision was announced in August, 1945. The case is not yet reported. 
ao See pp. 57, 58 infra. 


Chapter III 

THE CONTENTS OF AN AWARD 
i. The Usual Provisions in an Award 

T HERE is no such thing as a standard award by reason of the fact that 
industries and occupations vary in character, and the working conditions 
in them are, in consequence, not uniform. Thus, the provision in an 
award governing coal mining or gold mining can be expected to be different in 
extent, and in other important respects, from that deemed suitable for the 
control of the metal trades, the pastoral industry or for transport workers. An 
award can include clauses covering any matter in issue between the parties so 
long as that matter is industrial in its nature. 

The earlier awards of the Court were relatively short and simple in charac- 
ter, being concerned largely with the fixation of wage rates and the regulation 
of the more important conditions of employment. But they have tended to 
expand, and to deal with an increasing number of conditions of employment. 
With the regulation of industry becoming closer and more strict, they have 
grown in complexity and detail. 

In what, however, could reasonably be described as a typical award, there 
would probably be found provision for the basic wage for unskilled male and 
female adult workers; for the minimum margins for semi-skilled and skilled 
workers, male and female according to their classification; for the minimum 
rates for piece workers, casual workers and junior workers of both sexes; for 
adjustment of wage rates to cost of living; for allowances peculiar to die 
industry; for extra remuneration governing overtime, afternoon and night 
shift, Sunday and holiday work; and for the standard hours to be worked, with 
holidays and annual leave. There would probably be a clause to the effect that 
where an employee is called upon to perform duties — e.g., for a day or a shift — 
which, under the award, carry a higher rate of pay than that of his ordinary 
work or classification, the employer is required to pay him, for the day or the 
shift, as the case may be, at the higher minimum rate fixed for this work. Such 
a provision is usually referred to as the mixed functions clause or highest function 
clause. There would probably also be provision for the right of entry upon the 
factory premises by union officials, and for the appointment of a Board of 
Reference. 

2. The Right of Entry Clause 

A typical right of entry clause in an award provides for the right of accredited 
union officials to enter the premises of the factory or workshop, or other place 
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of work, at reasonable times for the purpose of interviewing union members and 
discussing with them matters relating to the industry or the award itself, and of 
transacting the legitimate business of the union — e.g., the collection of union 
subscriptions or contributions, the inspection of time and wages records, and 
the posting of union notices. 1 Sometimes, the clause requires the employer to 
erect in a suitable place in the establishment a board for the posting of these 
notices. Union officials have been permitted to interview, and confer with, non- 
unionists as well, and to address them with a view to persuading them to join 
the union. 2 One object of the provision for entry is the effective policing of the 
award, for although inspectors have been appointed under Section 50A of the 
Act to secure the observance of the Act and of awards, the burden of ensuring 
that employers live up to their responsibilities still rests overwhelmingly on the 
unions.? Another object is, in fulfilment of one of die chief objects of the Act, 
to facilitate and encourage the organisation of representative bodies of employees 
and the submission of their disputes to the Court. 4 Some persons are, by nature, 
careless and lax and will not trouble to wait for union officials outside their place 
of employment, nor will they attend union meetings or deal adequately with 
correspondence addressed to them. Without the allowance of a right of entry 
on business premises, union officials might have little opportunity of obtaining 
and retaining a satisfactory contact with members. 5 Another object is the 
preservation of industrial peace, for union officials can, by their presence, do 
much to avert impending difficulties with management, or aid in liquidating a 
dispute before it becomes aggravated and assumes proportions of consequence. 

Employers have never taken kindly to this privilege of entry into the 
factory and access to their employees. But the Court, while it recognises the 
force of their objections as founded on the general right to conduct their business 
without interference, reminds them that unionism is an integral of the Australian 
machinery of industrial regulation and must be supported within all reasonable 
limits. Thus, in the Marine Cooks , Bakers and Butchers Case , Chief Judge Deth- 
ridge said — 4 ‘It behoves employers to realise that unions of employees are an 
unavoidable constituent in the industrial structure of Australia in its present 
stage of development. Consequently employers cannot expect to effectively 
deprive the unions of reasonable facilities for the performance of their functions.” 6 
It is, moreover, recalled to employers that the unions alone are not interested in 

l See the Clothing Trades Case , 27 C.L.R., p. 207. 

2 $ee the Felt Hatting Case , 40 C.A.R., p. 166. 

3 With the States, on the other hand, the task of policing and enforcing the provisions of 
awards and determinations is, except in the case of Western Australia, undertaken chiefly 
by inspectors in the employment of government. 

4 See Section 2 of the Act. 

6 See the Timber Workers Case , 35 C.A.R., at pp. 130, 13 1. 

*38 C.A.R., at pp. 639, 640. 
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the observance of awards. In Tourrier v Lester, Judge Piper (as he then was) said 
that “it is just as much to the benefit of the employer that he and all others 
comply with the award as it is to the benefit of the employee; otherwise, 
competition by employers who seek to break awards, would affect very seriously 
those who maintain the provisions of the law”. 3 * * * 7 Judge O’Mara in the Keefer 
Brothers Pty. Ltd. Case warned employers that he took a “serious view of any 
deliberate and unmitigated refusal to produce time and wages records” 8 for 
inspection by union officials. The Court, in fact, regards the union official while 
exercising the right of entry allowed to him, as acting in the capacity of a Court 
officer for purposes of policing the award. 9 But the Court protects management 
from abuse or misuse of the right of entry and inspection — e.g., causing disaf- 
fection among employees or interfering unduly with the establishment — and a 
union official knows well that, for such misbehaviour, Iris right in this.respect 
may be suspended or terminated. 10 A similar consequence may follow attempts 
of such an official to exploit his privilege by endeavouring to induce operatives 
of another union or unions to join the union of which he is a representative. 

In certain circumstances, judges of the Court have permitted the insertion 
of a clause in an award allowing shop stewards, appointed by employees in each 
workshop, the necessary time during working hours to interview management 
on matters affecting the employees for whom they speak. The Court, too, has 
allowed a claim that a shop steward should have reasonable access to an employer 
during working time. 

3. The Provision jor Appointment of a Board of Reference 

Under Section 40A of the Act a Board of Reference consisting of one or 
more persons may be appointed for the purposes of an award, and assigned “the 
function of allowing, approving, fixing, determining, or dealing with, in the 
manner and subject to the conditions specified in the award . . . . , any matters 
or things which under the award .... may require from time to time to be 
allowed, approved, fixed, determined, or dealt with by the Board or which 
may affect the amicable relations of the parties with reference to the award”. In 
most cases a Board is appointed under the terms of an award, but provision is 
made by the Section for the Court or a conciliation commissioner to appoint, 
by order, a Board on the application of an organisation or person bound by 

the award in question. Usually, a Board is constituted of an equal representation 
of the employer and employee parties to the award with the Registrar, a con- 

7 44 C.A.R., at p. 247. 

8 47 C.A.R., at p. 563. And see the Waltham Fur Case , 41 C.A.R., p. 256; and see also the 

judgment of O’Mara J. in the Ironworkers Case , 47 C.A.R., at pp. 430-432. 

9 See the Clothing Trades Case , 26 C.A.R., at p. 91. 

10 See the Mort*s Dock and Engineering Case , not yet reported. 
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dilation commissioner, or a deputy-registrar of die Court in the office of chair- 
man. The general object in appointing a Board is to relieve the Court of some 
of its less important work . 11 

The more common of the functions of a Board specified in an award extend 
to the settlement of minor differences arising out of the operation of the award, 
and the adjustment of anomalies. Sometimes the duty of deciding demarcation 
disputes between unions in relation to work is included. A curious clause has 
appeared in awards of the Waterside Workers Federation which permits a 
Board of Reference to authorise a stop-work meeting of members of the Union 
in certain circumstances. The clause is most unusual — in fact, it is to be found 
only in awards regulating the waterfront. It has been allowed in these awards 
by reaspn of the peculiar nature of the industry and the difficulty of holding a 
fully representative meeting of unionists in that industry without the suspension 
of work for a time. The occupation of waterside workers is casual, and these 
men are liable to be summoned for duty at any time of the day or night 12 

Some awards purport to authorise a Board of Reference to provide what 
it deems to be the correct explanation of the meaning of award clauses. Under 
the Constitution, however, these Boards have no power to interpret an award, 
for the act of interpretation would amount to the exercise of judicial power . 13 
They usually do, in fact, assume tills function to some extent, but with the 
consent of the parties; if challenged, the point would no doubt be taken that 
they were merely reproducing what was in the Court’s mind when it made the 
award. 

No appeal lies from a decision of a Board of Reference unless that right is 
reserved in the award 14 Usually, however, the award definitely provides for 
the right of any party aggrieved to apply to the Court to disallow, or vary, a 
decision of the Board. 

The Court’s practice — as would be expected from any authority sitting in 
an appellate capacity — is to refuse to review decisions of a Board which relate 
to trifling amounts, or to matters of fact where no question of law or of principle 
is involved, unless the decision is demonstrably erroneous. It knows that a Board 
has better opportunities of assessing facts than itself, and it is disposed to disturb 
findings in relation to fact founded on oral evidence and inspections and the 
demeanour and credibility of witnesses, only if they are based on an incorrect 
reading of the award that leads to the application of a wrong criterion to the 
material derived from the oral evidence and inspections. “Where”, said Chief 

n See the Timber Workers Case y 48 C.A.R., at p. 884. 

12 See the Waterside Workers Case y 29 C.A.R., p. 226. 

18 See p. 54 infra. 

14 Jackett Brothers v Federated Millers and Mill Employees Association of Australasia , 22 C.A.R., 
p. 190. 
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Judge Dethridge in the Storemen and Packers Case, “a Board of Reference has 
made a finding upon a pure question of fact upon oral evidence and inspections, 
which finding is such as reasonable men may arrive at on that material, this 
Court will not entertain an application to reverse that finding, even though it 
might itself have made a different finding on such evidence and inspections”. 4 * * * * * * * * * * 15 
Even where, with the concurrence of both parties, the Board exceeds the function 
allocated to it under the award, the Court is usually prepared to take a broad 
view of the situation and to refrain from interfering with the decision unless it 
believes that it involves an injustice. Thus, in giving judgment in the Waterside 
Workers Case , Chief Judge Piper said — “Boards of Reference are frequently 
called upon to give decisions upon matters which may not strictly be within 
their jurisdiction particularly when a stoppage of work is threatened or has 
occurred and this procedure is accepted by both parties. The decisions arc of 
course subject to appeal but the Court is loth to interfere with such decisions 
where no principle is involved and the facts are unusual and where the result of 
the Board’s action has been to bring about a resumption or continuance of work. 

In such cases the Court should not, as a general rule, set aside the decision 

of the Board unless it is satisfied that some injustice has been done”. 16 

4. The Existing Practices Clause 

In the older awards it was usual to insert a clause — known as the Existing 
Practices Clause — to the effect that the award was based on existing customs and 
practices, except where they were inconsistent with any provision contained in 
the award itself. The practice, however, no longer obtains, the Court regarding 
the clause as superfluous and unnecessary, meaningless and somewhat misleading. 
Thus Chief Judge Dethridge, in Australian Workers Union v The Government of 

the State of Tasmania , after commenting that the clause was “most obscure” in 
respect both of its meaning and effect, observed that “the award probably has 

the same meaning and effect whether the clause is inserted or not, but it was very 
likely inserted for the purpose of giving assurance to people who, while not 

being familiar with legal canons of construction, have to frequently refer to 

awards”. 17 In a later case — the Musicians Case — he went further and referred to 

the misconception that may arise from its presence. The learned judge said — 

“On its proper construction it adds nothing to the award, but leads to a mistaken 

belief that customs, etc., are made part of the award, so as to be enforceable as 

if expressly inserted as award conditions. All the clause really means is that if 

15 36 C.A.R., at pp. 183, 184. And see the Waterside Workers Case, 34 C.A.R., p. 341; the 

Waterside Workers Case , 47 C.A.R., at p. 21; the Waterside Workers Case , 49 C.A.R., at 

p. 511; and the Waterside Workers Case , 49 C.A.R., at p. 525. 

16 48 C.A.R., at p. 84. 17 26 C.A.R., at p. 1046. 
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customs, etc., are changed so as to make the award no longer fair, the Court 
may on application, vary the award accordingly. It has the power to so vary 
and would so vary whether such a clause is or is not in the award”. 18 

5. The Matter of Preference in Employment for Unionists 
By reason of the sections in the Act interpreting the meaning of “industrial 
dispute” and “industrial matters” and endowing the Court with jurisdiction to 
settle, by the method of arbitration, an industrial dispute as so defined, the Court 
has a power to allow a preference in employment to unionists. But, these sections 
must be read in conjunction with a further section of the Act — Section 40 — 
which provides that any direction that the Court may give allowing priority in 
employment to members of an organisation over others offering or desiring 
service or employment at the same time is restricted to the circumstance “other 
things being equal”. 19 The imposition of this condition as to exercise is a serious 
limitation upon the power; nevertheless preference orders, as they are commonly 
called, have been found applicable, and of some use, to meet the case of conscious 
and wilful discrimination by employers against trade unionists in choosing 
employees, 20 and to deal with the sweating evil. 21 More recently, in a particular 
case, the power was exercised to advantage as a means of furthering the interests 
of production on an occasion of national importance. Thus, Mr. President Kelly 
of the South Australian Industrial Court (as he then was), acting as a Board of 
Reference in the Builders' Labourers Case, allowed the claim, but he explained 
that he was making the order to cover a special type of industry constituted on 
the employees’ side by well organised trades and avocations. The learned Presi- 
dent added — “In my opinion, co-operation between these organised trades and 
avocations will be necessary in order to enable -the employers to press forward 
with so important a work of national consequence. In order to provide that 
co-operation, it is essential that the organisations should be able to speak and 
act as far as possible on complete behalf of the workmen they virtually represent. 
Further, it is clear that employers will be benefited in the efficient carrying out 
of their contracts by the co-operation of the organisations in the solution of 
1S 28 C.A.R., atp. 1 1 8. 

*®See the Metal Trades Employers Case , 54 C.L.R., at p. 405 (per Latham C. J.) 

20 See Australian Tramway Employees Association v Brisbane Tramway and Omnibus Co. Ltd. 
and Another, 6 C.A.R., p.^ 130. Those who are members of a trade union registered under 
State law are, it is submitted, covered by the expression “trade unionists” in this con- 
nection as well as those belonging to an organisation registered under the Commonwealth 
Act. In the Clerks Case , 23 C. A.R., at p. 250, Deputy-President Sir John Quick said — 
“I do not think that the employment of members of a body registered as a trade union 
under State law could be regarded as preference to non-unionists. These men are as much 
unionists in the eyes of the law as the members of a registered Federal organisation”. 
21 $ee the Clothing Trades Case , 31 C.A.R., p. 435. 
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problems associated with the obtaining of whatever experienced and skilled 

labour is available ”. 22 

As an aid to the maintenance of industrial peace the power is, however, 
regarded in the present state of the law as of little practical value 23 Because of its 
restricted utility as an instrument to serve the Court’s main purpose, a provision 
for preference to unionists is not usual in an award. 

The matter of preference to unionists has always appeared to the Court in- 
die light of something “highly controversial ”, 24 involving, as well, implications 
of far reaching significance. These considerations explain, in some measure, the 
extreme caution that the Court is accustomed to show in dealing with applica- 
tions for this priority. The seriousness with which it views the subject is apparent 
in the following passage from the judgment of Chief Judge Dethridge in the 
Pastoralist Case. The learned judge said — “The granting hy law to any body of 
men, merely because they belong to a particular organisation, of the privilege 
of excluding other men, who are able and willing to earn their livelihood by 
doing work beneficial to the community, from the chance of obtaining such 
work, seems to be only warranted where it is most clearly proved that the 
members of the privileged body have an inviolable claim by reason of service 
to the community. Such cases must be rare ”. 25 Accordingly, in arriving at 
decisions, the Court has endeavoured to steer a course that permits of due and 
proper weight for the conflicting claims of the various interests involved. The 
claims generally represented are those of unionists, non-unionists, employers 
and the general public . 26 

A logical development of the practice of granting an order directing an 
employer to give a preference to unionists in a case where discrimination against 
unionists has been exercised, is its extension to employers who deliberately 
select for promotion to posts of a non-managerial type members of their staff 
who are non-unionists, or who undertake to discontinue their union member- 
ship. Advancement to supervisory posts is not covered by this principle, since 
membership of a union that includes workers supervised is hardly compatible 
with a satisfactory performance of his duties by the supervisor himself. Thus, in 
arguing that the Court’s principle of allowing preference orders where unionists 
are victimised should be followed where advancement is confined to employees 
who are not unionists, or who are prepared to resign from their union, Judge 
Kelly, in giving judgment in the Geelong Woolbrokers Case , said— “This, how- 
22 44 C.A.R., at p. 746. 

23 See the observation of Mr. Justice Higgins in the Waterside Workers Case— 12 C.A.R., at 
p. 284. And see the Timber Workers Case , 33 C.A.R., at p. 1160. 

24 See the Saddlery , Leather and Canvas Workers Case , 47 C.A.R., at p. 656. 

25 3i C.A.R.., at p. 726. 

a6 And see the observations of Judge Piper (as he then was) in the Marine Cooks y Bakers and 
Butchers Case , 44 C.A.R., at pp. 319, 320. 
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ever, is subject to the exception that where the promotion or advancement is to 
a post of managerial or quasi-managerial consequence, or where it involves 
duties of a disciplinary character involving a real participation in the power to 
engage or to suspend or dispense with labour or duties protective of the employ- 
er’s interests against the possibilities of their being prejudiced by the claims of 
employees, it is reasonable to allow the employer to adopt the attitude that the 
employee’s loyalty to him may be incompatible with loyalty to the Union 
interests of his fellow employees ”. 27 

There would appear to be no reason in law why the Court should not, if 
the matter were properly before it and if it so desired, direct, as a condition of 
his employment, that a worker should join the appropriate trade union . 28 
Having regard, however, to its attitude in reference to the relative rights of 
unionists and non-unionists, it should be no occasion for surprise that the Court 
has not hitherto made an order to this effect. 


■ 


27 Not yet reported. 


c 


28 Meta 1 Trades Employers Case , 54'C.L.R., p. 387. 


Chapter IV 

PERSONAE BOUND BY AN AWARD 

i. The Provision of Section 29 of the Act 

U NDER Section 29 of the Act, an award of the Court or of a con- 
ciliation commissioner is binding on — (i) all parties to the industrial 
dispute who appear, or who are represented, before the Court or the 
conciliation commissioner; (ii) all parties who have been summoned or notified 
to appear as parties to the dispute, or required to answer the claim, whether they 
have appeared or answered or not, unless the Court or conciliation commissioner 
is of opinion that they were improperly made parties; (iii) all members of 
organisations bound by the award; and (iv) in the case of employers, any 
successor, or any assignee or transmittee of the business of a party to the dispute 
or of a party bound by the award, including any corporation which has acquired 
or taken over the business of such a party. Section 38 of the Act purports to 
enable the Court, as regards every dispute of which it has cognisance, to declare, 
by an award or order, that any practice, regulation, rule, custom, term of agree- 
ment, condition of employment or dealing whatsoever determined by an award 
in relation to any industrial matter shall be a common rule of any industry in 
connection with which the dispute arises; and, according to Section 29, all 
organisations and persons on whom the award is, at any time, declared by the 
Court or a conciliation commissioner to be binding as a common rule are so 
bound. This would mean that the Court, when dealing with industrial disputes 
extending beyond the limits of any one State, could prescribe the conditions of 
employment in the industry in respect of which the dispute arose, and bind all 
employers and employees operating in that industry. But, in Australian Boot 
Trade Employees Federation v Whybroiv and Co. and Others, the High Court held, 
in effect, that a dispute before the Arbitration Court within the meaning of the 
Act was litigation between the parties to it, and that the jurisdiction of the 
Arbitration Court was limited to the persons named in proceedings, and to the 
specific subject matters in dispute at the time when the cognisance was obtained. 1 
This ruling disposed of the assumption, that once parties in more than one State 
substantially representing an industry were before it as the result of an industrial 
dispute, the Arbitration Court had power to regulate and co-ordinate the 
conditions of employment in that industry in the States involved in the dispute. 
Apparently, however, the decision in Whybroiv' s Case has no application to the 
Northern Territory of Australia so that, in rdation to that area, an award is 
x ii C.L.R., p. 311. 
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binding on all organisations and persons on whom it is declared by the Court 
or a conciliation commissioner to be binding as a common rule . 2 

An employee organisation can be in dispute, and obtain an award binding 
its own members and their employers, without the approval of any of these 
members and even though none of them entertains a grievance or complaint 
against his employer. The union is not the mere agent or representative of its 
members, but is a distinct persona that strives to protect and further the interests 
of an ever-changing and indeterminate body of workmen . 3 As such, it can 
create the relationship of disputants independently of the knowledge and consent 
of its members, and an award made in settlement of that dispute is binding on 
them. Once it is established or authenticated that the demand of a union is the 
deliberate expression of its will, refusal on the part of an employer sole or an 
employbr organisation is sufficient as a base to provide the Court with juris- 
diction. It can be accepted, moreover, that future members of an employee 
organisation can be bound by an award made by the Court at the instance of 
the organisation to which they belong; that an award may be obtained by an 
employer organisation to bind an employee organisation in respect of its future 
members; and that such members are bound by, and are themselves entitled to 
the benefits of, any award binding the employee organisation unless the context 
of the award indicates otherwise. Authoritative dicta— e.g., in the Burwood 
Cinema Case 4 and in the Metal Trades Employers Case 5 — are available to uphold 
these propositions and these dicta are broad enough to sustain, in addition, the 
thesis that employers who join an employer organisation at a date subsequent to 
the making of an award are bound, in the absence of a direction to the contrary 
in the award, by that award if the organisation be party to it, and that they 
themselves may claim and enforce benefits that accrue from the award. In 
Amalgamated Engineering Union v Metal Trades Employers Association and Others 
Evatt J., indeed, ruled that the Arbitration Court had jurisdiction to make an 
award binding present and future members of an employer organisation (party 
to a dispute) in relation to members of an employee organisation (party to the 

2 North Australian Workers Union v Northern Territory Pastoral Lessees Association and Others , 
32 C.A.R., p. 5. And see O. deR. Foenander, Solving Labour Problems in Australia , pp. 70, 
71. 

s See the High Court’s decision in the Burwood Cinema Case (35 C.L.R., p. 528), over- 
ruling, in this respect, its previous decision in Holyman*s Case (18 C.L.R., p. 273). Mr. 
Justice Starke, in the Burwood Cinema Case , said — “An organisation registered under the 
Arbitration Act is not a mere agent of its members; it stands in their place, and acts on 
their account and is a representative of the class associated together in the organisation” 
(35 C.L.R., at p. 551). And see the Pastoralist Case , 23 C.L.R., p. 22; and the Timber 
Workers Case , 26 C.L.R., p. 302. And see also George Hudson Ltd. v Australian Timber 
Workers Union t 32 C.L.R., at p. 454* And see O. deR. Foenander, Towards Industrial Peace 
^Australia, pp. 208 etseq., where the cases are further discussed. And see pp. 204, 205 infra. 

e 54 C.L.R., p. 387. 
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same dispute) employed by them . 6 The decision was declared to be in application 
of the Burwood Cinema Case, and it is significant that the learned judge felt 
himself free to arrive at his view without the much stronger support that was 
to be available in the judgments in the Metal Trades Employers Case announced a 
little later. Amalgamated Engineering Union v Metal Trades Employers Association 
and Others is, however, a case in which a judge sat alone, so that the decision in 
it lacks the conclusive character that attaches alone to decisions of a Full Bench 
of the High Court. In all probability the Arbitration Court has power, too, if 
the matter be in issue, to bind by its award an employer in respect of future 
members of an employee organisation in his employment, whether or not at the 
time when the award was made he was employing members of that organisation . 7 

But all awards binding on a registered organisation, employee or employer, 
do not necessarily apply to all the members of that organisation. Some "organis- 
ations are formed and registered in relation to a number of entirely different 
industries or occupations. Thus, the Australian Workers Union comprises road 
construction workers, gold mining employees, wage-earners in the pastoral 
industry as well as others, and a separate award is obtained in connection with 
each industry or occupation. All these awards are binding on all members of the 
organisation, but any one of them comes into operation to govern a member 
of the organisation only as, and when, that member accepts employment in the 
industry or occupation covered by the award in question with an employer 
upon whom, too, the award is made binding. In consequence, an award binding 
the Australian Workers Union in respect of the gold mining industry has no 
application to its members who are employed as pastoral workers, or as road 
construction workers, or in any other capacity. It is a matter of ascertaining from 
the language of the award the intention of the Court in making it. In the same 
manner, the awards binding an employer organisation must be examined to 
determine which of them is operative in respect of a certain class of employer 
members of the organisation . 8 

But although it may be agreed that, where there is no clear expression of a 
different intention, an award binding on an organisation is binding on subsequent 
members, there is nothing discoverable in the decisions, or injudicial dicta, to 
suggest that an employer, already bound by an award in relation to a certain 
section of his employees, is enabled, merely by joining an organisation bound by 
another Federal award, to escape or change his obligations towards those 
employees. It could not be held, as the Full Court said in the Metal Trades Case , 
“that the latter award was made with the intention to apply to such an after- 

*53 C.L.R., p. 6 $ 8. And see the Metal Trades Case , 30 C.A.R., at p. 72 6. 

7 See Burwood Cinema Case and Metal Trades Employers Case , op . cit. 

®See the Metal Trades Case , 30 C.A.R., at pp. 72 6, 727. 


Personae bound by an award 37 

joining employer so as to produce this result; the award would not he made to 
supersede or destroy the effect of the former award as to any employer what- 
ever”. Nevertheless, as the Court points out, where “an employer bound by no 
award at all, or only by a State award or determination, joins an organisation 
bound by an award, made in respect of a class of employees some of whom he 
may employ, and made in respect of a class of work in which he may employ 
them, the reasonable presumption is that the award is intended to apply to him 
upon his so joining”. 9 By a transfer from a State to a Federal organisation, an 
employer may, in die result, therefore, be made subject to a different measure 
or character of obligation towards his employees. 

The assumption of obligations, or of different obligations, can thus be the 
outcome of a voluntary step on the part of the employer. By the same reasoning, 
a similar consequence should be brought about, by way of imposition, through 
the action of employees, previously unattached to a union or members of a 
State organisation, in joining an organisation bound by a Federal award. 10 
There is no distinction in principle. 

It may happen that an employer becomes subject to two awards in respect 
of the same class of work — e.g., the' Storemen and Packers (Wool etc. Stores) 
award and the Consolidated Wool and Basil Workers award— awards which, 
by reason of the different issues in the disputes on which they are founded and 
the different exigencies of the industries in question, prescribe different rates and 
conditions for employees. 11 But such an occasion is not usual, and the Court 
endeavours, to the greatest extent practicable, to remove the anomaly although 
anxious that all employers, to whom awards are relevant, should be bound by 
those awards. “I agree”, said Chief Judge Dethridge in the Wool and Basil 
Workers Case , “that it is not desirable for employers to be subject to two awards 
in respect of the same employees”. 12 In a later case, Judge O’Mara, observing 
that such an arrangement “should be avoided”, 13 ordered the name of an 
employer so embarrassed to stand deleted from the schedule of respondents 
bound by the Consolidated Wool and Basil Workers award so long as that 
employer observed the provisions of the Storemen and Packers (Wool etc. 
Stores) award, as varied from time to time, towards all its employees. 

It is clear from the doctrine of Whybrotv s Case, 14 that an award obtained 
by an employee organisation against an employer is not binding on employees 
who are not members of that organisation. But there is nothing in law to prevent 

9 30 C.A.R., at p. 727. And see Clyde Engineering Company Ltd. v Cowburn , 37 C.L.R., p. 
466. 

10 See the Metal Trades Case , 30 C.A.R., at p. 727. 

u The case should be distinguished from that referred to on pp. 17, 18 supra. 

12 24 C.A.R., at p. 107. 

u Wool and Basil Workers Case , 47 C.A.R., at p. 480. 

14 See p. 34 supra. 
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an employee organisation, if the matter be properly before the Court, from 
having its award, extended to non-unionists in the employment of an employer 
who is himself a party to the award or to the dispute. In other words, the Court 
has power, in certain circumstances, to require employers to pay wages at 
prescribed rates to, and to observe conditions of employment in respect of, 
employees who are not members of the organisation entitled to the benefit of 
an award, and who are not otherwise parties to the dispute setded by the award. 
A union may make a demand in relation to non-unionists though not on their 
behalf, and the Court can make an award binding employers who are respondents 
to arbitral proceedings in respect of non-unionists in their employment . 15 
Apparendy an employer may be bound, as well, as to non-unionists to be 
employed by him in the future, and also as to non-unionists in his employment 
both present and future even though he does not employ, and never has 
employed, any of the members of the organisation for whose benefit die award 
was made . 16 For an employee organisation has an obvious material interest in 
attempting to prevent employers from employing persons on terms and con- 
ditions less favourable than those provided for its own members. Freedom to 
employ non-unionists on terms and conditions different from those prescribed 
for unionists can lead to discrimination against unionists, and is frequently a 
source of bitter and acute dispute. The non-unionist acquires no rights, and is 
subject to no obligations, under the award that thus covers or affects his employ- 
ment, because he is not bound by it. He, therefore, cannot enforce it or be 
prosecuted for an infringement of it. His employer, however, as a party to the 
award, incurs a liability to penalty for breach of the award if he denies to non- 
unionists the minimum rates and conditions of employment prescribed for 
unionists. 

Nor can an award be made to bind workers who are not in the status of 
employee . 17 Whether that status exists is not always easy to ascertain, but the 
mere circumstance that a worker is styled an agent, or is commonly known by 
some such description, does not disqualify him from being brought within the 
regulation of the Court. Thus, the Court has held that insurance canvassers, 
although so named, are employees because, in spite of what is contained in the 
written agreement between themselves and the companies, they perform, in 

u Metal Trades Employers Case, 54 C.L.R., p. 387; Australian Timber Workers Union v 
Stewarts Ltd., 55 C.L.R., p. 72; Ex parte Kirsch and Another , 60 C.L.R., at p. 520. 

16 See the Metal Trades Employers Case , op. cit. The decision in that case, said Dixon J. in 
Ex parte Kirsch and Another , “gave effect to a clear principle which was evidently intended 
to be of far reaching operation” — 60 C.L.R., at p. 537* Without doubt, the Metal Trades 
Employers Case established propositions that have developed and advanced Common- 
wealth industrial law in a noteworthy degree. 

17 Such a status is probably the same as that better known in law as the relationship of 
master and servant — per Griffith C.J. in Amalgamated Society of Carpenters and Joiners , 
Australian District v Haberfield Proprietary Ltd., 5 C.L.R., at p. 39. 
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fact, their duties under the control, supervision and direction of those companies, 
obeying orders and complying with instructions at the time and in the manner 
indicated. These considerations establish, in the view of the Court, a real relation- 
ship of employer and employee for purposes of the Act, so that a dispute of an 
industrial character can arise between them and attract the jurisdiction of the 
Court . 18 

Awards, too, have been made binding an employer to include in any 
contract that he makes for the carrying on of work covered by an award by 
means of sub-contractors, a clause binding, in turn, the sub-contractor to pay 
the prescribed rates and observe the prescribed conditions in respect of his own 
employees. Awards have also been framed to bind an employer not to permit 
work covered by the award to be performed by employees in places under his 
control through a contractor or any other person, except in accordance with 
the terms and conditions of the award . 19 Whether the Court is legally warranted 
in introducing such provisions into its awards it is difficult to say. There are no 
High Court decisions in settlement of the law on these points one way or the 
odier, although dicta in the Clothing Trades Case 2 0 and the Metal Trades Employers 
Case 21 lend some justification and support for the action of the Court . 22 

2. The Matter of Government Instrumentalities 

The Court, too, may bind State Government instrumentalities in respect 
of their employees if a cognisable dispute, to which they are a party, is before 
it . 23 Thus railways commissioners, tramway boards, road transport boards, roads 
boards, water and sewerage boards, harbour trusts, the conductors of trading 
concerns or operators of sawmills, coal mines, printing establishments or any 
other industrial enterprise or agency of the State can be bound, but the Court 
has no jurisdiction to provide for purely governmental employees — i.e., the 
public service of a State in so far as it is occupied in discharging the essentially 
regal functions of government . 24 

18 See the Clerks Case , 4 6 C.A.R., p. 578. As regards members of the war-time Civil Con- 
structional Corps, see O. deR. Foenander, Wartime Labour Developments in Australia , 
pp. 1 19, 120. 

18 See the Theatrical Employees Awards— 33 C.A.R., p. 660, and 49 C.A.R., p. 8; and see 
also the Theatrical Employees Case (51 C.A.R., p. 334) for a prosecution before the Court 
and the imposition of a penalty for breach of award in permitting work to be done by 
an employee of a contractor other than in accordance with the terms and conditions of 
the award. And see O. deR. Foenander, Solving Labour Problems in Australia , chapter DC 
(particularly at p. 125). 

30 27 C.L.R., p. 207. al 54 C.L.R., p. 387. 

22 But see the observation of Chief Judge Dethridge in the Pastoralist Case , 31 C.A.R., at 

o p ’ 728 ' 

2S Amalgamated Society of Engineers v Adelaide Steamship Co. Ltd. and Others , 28 C.L.R.,p. 129. 
24 See The King v Commonwealth Court of Conciliation and Arbitration and Others , 66 C.L.R., 
p. 488; Pidoto v The State of Victoria, 68 C.L.R., p. 87; and The King v Commonwealth 
Court of Conciliation and Arbitration Ex parte State of Victoria, Argus Law Reports, Vol. L, 
at p. 217. 
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In principle, the Court applies its usual standards to employment in govern- 
ment utilities or government undertakings, injustice both to the employees and 
to outside employers. It would, of course, be unfair and in other respects 
unfortunate perhaps, if Government, as a rival to private enterprise — e.g., in 
the engineering and other metal work connected with manufacturing and repair 
operations— -were given an advantage in the way of wage rates or employment 
conditions. The general practice of the Court has always been to prescribe one 
code for one class of work, putting, as far as practicable, all competitors in 
industries covered by its awards on the same level. Thus, in the South Australian 
Government Case , Judge Beeby (as he then was) said — “It is naturally expected 
that industrial standards fixed by this Court should apply to Government 
employees, and that Govermnents should observe at least the minimum con- 
ditions prevailing in private enterprises This Court, within its limited 

jurisdiction, endeavours, as far as practicable, to place all competitors in indus- 
tries covered by its awards on the same footing”. 25 In the all-important matter 
of the enforcement of an award, however, the equality does not necessarily 
continue. Should a State legislature refuse, or fail to appropriate, the funds 
necessary for the payment of State employees at rates prescribed in the award, 
there would appear to be no method of gaining satisfaction for them. 26 


3. The Territorial Limitation 

The Court, of course, is a purely Australian institution with a duty and a 
power within its limited jurisdiction to provide for Australian industrial con- 
ditions only. While, therefore, it is authorised to prescribe wage rates and 
conditions of employment binding on British shipowners in relation to water- 
side workers and others engaged on their vessels in Australian ports, it has no 
competence to make a binding award in respect of men engaged outside the 
Commonwealth, and employed on British ships whose first port of clearance 
and whose port of destination are not in the Commonwealth. 27 


4. The Paramountcy of Commonwealth Awards 
Where the Court fixes a minimum rate for an industry or occupation, any 
State law, award or determination allowing a higher or lower figure is at once 
superseded on the ground of its inconsistency with the Commonwealth pro- 

26 25 C.A.R., at pp. 1106, 1107. And see the Actors Case , where Chief Judge Piper spoke 
of the Court as “opposed on general principles to giving one employer advantages over 
other employers” — 46 C.A.R., at p. 184. 

26 Australian Railways Union v Victorian Railways Commissioners and Others , 44 C.L.R., p. 
319. And compare with Mallinson v Scottish Australian Investment Company Limited , 28 
C.L.R., p. 66. 

27 See the Merchant Service Guild of Australasia v Commonwealth Steamship Owners Association 
and Others , 16 C.L.R., p. 664. 
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vision. Suck was the doctrine kid down by the High Court in Clyde Engineering 
Co. Ltd. v Cowburn . 28 By its award, too, the Court may prescribe a condition of 
employment that is in conflict with the provision of a State law, award or 
determination, and to the extent of any inconsistency the Federal award pre- 
vails . 29 Thus, a Commonwealth award can be made to override, wholly or in 
part, the content of State factory legislation although the Commonwealth 
Parliament itself has no power under the Constitution to legislate for factories. 
“If the Commonwealth law is valid”, said Chief Justice Latham in Colvin v 
Bradley Bros. Pty. Ltd., “it prevails over any State law which is inconsistent with 
it, even though that State law may have been made as part of a legislative scheme 
which the Commonwealth Parliament could not have enacted in all its parts ”. 30 
Section 109 of the Constitution provides that where there is a conflict between 
Federal, and State law, the Federal law prevails . 31 An award of the Common- 
wealth Court of Conciliation' and Arbitration is not a law of die Commonwealth, 
but once completed, its provisions become part of the law of the Commonwealth 
by reason of the Act itself. At its making, an award is merely the declaration or 
expression of the opinion of a judge or a conciliation commissioner — a factum 
as distinct from a law; but by the terms of the Act it is given efficacy as Federal 
law. “In effect”, as Isaacs C.J. and Starke J. said in their joint judgment in Ex 
parte McLean, “the statute enacts by the prescribed constitutional method the 
provisions contained in the award .” 32 The Act operates on the decision of the 
judge or conciliation commissioner to impress it with a force that gives it the 
character of a legal right or obligation imposed on the parties to the dispute 33 
The outcome of the award and the Act, in combination, is a contribution to 
Commonwealth law. By this joint process, however, an award is not brought 
to make any provision that is inconsistent with a statute of the Commonwealth . 34 
28 37 C.L.R., p. 466. 

29 See Ex parte McLean, 43 C.L.R., p. 472; and Colvin v Bradley Bros. Pty. Ltd., Argus Law 
Reports, Vol. L, p. 35. And see Section 30 of the Act. In the Industrial Code of South 
Australia 1920-1943, there is express provision for the removal from the purview of the 
State authority of an occupation in respect of which a Commonwealth award has been 
made. 

30 Argus Law Reports, Vol. L, at p. 37. 

31 And see Clyde Engineering Co. Ltd, v Cowburn, 37 C.L.R., p. 466. 

32 43 C.L.R., at p. 479. 

33 In The King v Hibble , Isaacs J. (as he then was) and Rich J. in a joint judgment, referring 
to a Commonwealth award said— “It is a part, and a necessary part, of the method of 
legislation by section 51 (xxxv), and when the Arbitrator’s opinion (for that is all the 

award amounts to) as to the dispute is announced, the statute takes it up and stamps 

it with legislative force as a legal obligation ”—28 C.L.R., at p. 475. And see 

Australian Boot Trade Employees Federation v Whybrow and Co. and Others (per Higgins J.) 
~”i° C.L.R., at p. 332; Waterside Workers Federation of Australia v J. W. Alexander Ltd. 
[per Laacs J. (as he then was) and Rich J.]— 25 C.L.R., at p. 463; and Victorian Chamber 
oj Manufactures and Others v The Commonwealth and Others (Women's Employment Regula- 
tions)— 67 C.L.R., at pp. 410, 41 1 (per Williams J.). 

34 See the Seamen Case, 30 C.L.R., p. 144. 
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The paramountcy of Commonwealth awards is of such a nature, and to 
such an extent, that even if the Court has rejected an application, a State Author- 
ity is denied power to deal with the matter contained in it. The matter becomes 
exhausted and cannot be contemplated as being left at large. In a passage of his 
judgment in the Industrial Court of Queensland Case, Judge Beeby (as he then 
was) stated this proposition of law as follows — “The paramountcy of Federal 
awards covers the subject-matters in dispute when the award was made — not 
those specifically covered by the award. If this Court deliberately refuses a 
claim, that refusal is part of its award ”. 35 


85 33 C.A.R., at p. 140. 


Chapter V 

THE DURATION OF AN AWARD 


i. The Provision of Section 28 of the Act 

U NDER Section 28 of the Act, an award, subject to any cancellation, 
setting aside, variation or appeal under Section 31A of the Act, 1 
continues in force for the period that is specified in the award. The 
Court, however, or a conciliation commissioner, is not empowered to specify a 
period exceeding five years from the date upon which the award becomes 
operative. 2 After the period so nominated, the award, nevertheless, remains in 
force until a new award has been made, unless the Court or a conciliation com- 
missioner orders otherwise. 3 It is considered desirable that industry should be 
governed by agreements or awards to the greatest extent possible; particularly 
is it advisable that there should be in existence a code that will serve to prevent 
sudden recurrences of disputes. 4 

Even if the number of employer respondents bound by an award and 
carrying on business be reduced to one only, and even if the business of that 
survivor be confined to one State, the award does not lapse or become defeasible 
solely on that account. In fact, the award can remain in force even if all the 
employers bound by it discontinue their operations, for it is possible that one at 
least of them may resume the undertaking, and in that event the award will 
apply to him. 5 An award may not be immediately applicable, but it does not 
thereby forfeit its existence and become a nullity. A person once bound by an 
award remains so bound, although the award may not at a certain time be 
applicable to him. 

The law would appear to be different, however, in the case where an award 
is limited to one State only, by reason of the fact that it has been determined by 
the action of the Court in respect of the other States in which it was operative, 
and no provision in regard to the subject matter covered by this award is made 
by the Court to extend to other States. In that circumstance, probably, the 
award becomes constitutionally invalid and therefore lapses in that individual 
1 See p. 60 infra. 

2 Compare the observation of Isaacs J. (as he then was) and Rich J. in their joint judgment , 

in the Waterside Workers Case, 28 C.L.R., at p. 231 — “Certainly Parliament itself taught f 

the period very material, because it would not even trust the judgment of the arbitrator 
beyond five years, even with all the light that evidence as to present circumstances could 
afford”. 

s See the Waterside Workers Case , 28 C.L.R., p. 209. 

4 See the Storemen and Packers Case , 24 C.A.R., at p. 62. 

5 See the Marine Cooks , Bakers and Butchers Case , 30 C.A.R., p. 353. And compare Mornrd 
v H. M. Leggo & Co. Ltd., 33 C.L.R., at p. 166 (per Isaacs J. as he then was). 
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State as well. It would, indeed, be difficult to uphold or defend the thesis that, 
under the Constitution, the Court has jurisdiction to make or maintain an 
award intended to apply to one State only, without prescribing, or at least 
intending ultimately to prescribe, for any other State, 6 simply by reason of the 
fact that it is, or has been, possessed of cognisance of an interstate dispute in 
reference to the subject matter of that single State award. The Court has certainly 
never taken this view of its powers. 

Were the legal position otherwise, and the award to remain effective in its 
mutilated condition, the outcome could have unexpected and unlooked for 
consequences that are adverted to by Chief Judge Dethridge in the Storemen and 
Packers Case . The learned judge says — “This Court, in my opinion, when 
dealing with an interstate dispute must pay regard to conditions in all the States 
concerned, and its prescriptions for each State must be related to those for all 
those States. It follows that those prescriptions for each State may be materially 
different from those which would have been ordered, if each State had been 
dealt with independently of die others. If therefore after an interstate award is 
made, it is set aside as to every State except one, and if it be still valid for that 
State, the result might be an award quite inappropriate for that State standing 
alone”. 7 

Where, however, a replacing or supplanting award is made to govern the 
industry or occupation in another State or States in respect of the subject matter 
covered by the original award, it is at least arguable that this primary award 
continues in force as to the State to which it has become restricted. For, in this 
instance, it can be said that this award continues well founded upon the inter- 
state dispute that was in existence when it was made. 8 But that a Federal 
authority should, as a complete and final regulation, promulgate an award or 
continue its award restricted to a field for which a single State has a full capacity 
to provide, would seem to be within measurable distance of the commission of 
a fraud upon the Constitution. 

The duration specified in an award is not, as a rule, the full five years period. 
Perhaps the average or normal figure can be stated as three years. 9 Where, 
indeed, an award is made for the first time in an industry, it is usual for a much 
shorter currency to be fixed in order that the award can be reviewed at no 
distant date and revised, if necessary, in the light of the experience of its working 
that is gained. Thus Mr. Justice Powers, in making his Railways award in 1925, 
decided upon one year only, as it was “the first time this Court has had to deal 

6 Compare pp. 14, 15 supra. 

7 30 C.A.R., at p. 365. 

8 See the Storemen and Packers Case , 30 C.A.R., p. 361; and see also the Locomotive Enginemen 
Case y 24 C.A.R., p. 373. 

9 The length of the Road Construction Award of 1938 was, as a matter of fact, fixed at five 
years, but such a term is exceptional. 
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with the working of the most important railways in the Commonwealth”. 

Judge Drake-Brockman adopted the same period when he made the first 
Professional Radio Employees (Broadcasting) award in 1937. 

A new award made by the Court does not, as a rule, differ radically from 
the one that is displaced. It is the recognised practice of the Court to demand 
that good reason should be supplied for the introduction of any changes of 
importance particularly if, in the Court’s opinion, the award has stood the test 
of time. Thus in the Waterside Workers Case, Judge Beeby (as he then was), laid 
it down that 4 ‘when a code has been built up over a long period after much 
investigation very strong reasons must be shown to induce the Court to 
reconsider subject matters on which definite principles have been laid down ”. 10 

2. The Provision in an Award for Retroactivity 

It is the general practice of the Court and conciliation commissioners to 
make their awards prospective in their operation, and the presumption is strong 
that it is the intention of the judge, or of the conciliation commissioner, that an 
award shall be so regarded . 11 In special circumstances only will it be found that 
the award is clearly to be read as retrospective . 12 Chief Judge Piper spoke, in the 
Gas Employees Case, of “an inherent danger in making decisions retroactive”, 
and the Court, he adds, “can only avoid that danger by basing its decisions on 
the facts as known to it and so far as they can reasonably be foreseen with any 
certainty”. The learned judge went on to express the view that it is a “sound 
principle to avoid retroactivity of awards unless exceptional and strong reasons 1 

exist to the contrary and generally speaking such reasons must be based on some 
action by a party of which the Court does not approve ”. 13 It can be suggested 
that the learned judge had in mind, as a reason or justification for the departure, 
a circumstance such as that a just and fair offer of settlement allowable under the 
award had been made to the respondents and rejected, or that the respondents 
had deliberately or unnecessarily impeded or held up the proceedings, or that 
the hearing of the claim in question had been delayed by a congestion of cases 
before the Court . 14 In the Builders Labourers Case , however, Judge Kelly 
10 3d C.A.R., atp. 101. 

u See the Timber Workers Case , 46 C.A.R., at p. 21; the Engine Drivers and Firemen Case , 

46 C.A.R., at p. 1 13; and the Railways Case , 50 C.A.R., at p. 78. 

12 See the judgment of Judge Beeby (as he then was) in the Railways Commissioners Case , 

31 C.A.R., at p. 502. And see the North Australian Workers Union Case , 44 C.A.R., at 
p. 275; the Storemen and Packers Case , 46 C.A.R., at pp. 144, 145; the Metal Trades Case , 

49 C.A.R., p. 567; and the Pit Timber Getters Case, 49 C.A.R., at p. 170. 

18 48 C.A.R., at p. 137. F 

u See the observations of Mr. Justice Powers in the Railways Commissioners Case , 21 C.A.R., 
at p. 484. And see the Carpenters and Joiners Case, 48 C.A.R., p. 75; the Pastoralist Case, 

48 C.A.R., at p. 978; the Railways Case, 43 C.A.R., at p. 382; the Clerks Case , 46 C.A.R., 
at p. 1 88; the Municipal Employees Case, 50 C.A.R., at pp. 163, 164; and the Silverton 
Tramway Case, 50 C.A.R., at p. 241. 
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stressed another aspect, drawing attention to the unilateral incidence in practice 
of a provision for retroactivity in an award. He said — “There is a just ground 
for the disinclination on the part of the Court to give retroactive force and 
operation to its orders, unless some very special reason exists for doing so. It is 
this: that while retroactivity can be imposed upon and enforced against employ- 
ers, if the obligations so imposed or enforced are matters of rate increases not 
beyond the capacity of the prudent employer, it is not generally practicable, and 
even if practicable would result in much hardship, to enforce retroactivity 
against employees, in as much as in their case the repayment of amounts, which 
they have already received and have possibly (without offending against pru- 
dence) spent, would generally be involved”. 15 

Still another objection can be found to a relaxation of the Court’s practice 
of declining, except in special circumstances, to impose duties and obligations in 
respect of past and closed transactions, and that lies in the difficulties that might 
be cast on employers in carrying out the order. Such was the ground taken by 
Judge O’Mara in refusing to make his Munition Workers award retrospective. 
The learned judge said — “The Federation 16 has asked that the order be made 
retrospective from 4th October, 1941, the date upon which the matter was first 
before the Court. In the special circumstances of tins case, and having regard to 
the fact that one employer 17 only is involved, I do not regard this as an unreason- 
able request or the awarding of it as a departure from the principle that, generally 
speaking, orders or awards of this Court should be prospective in their applica- 
tion. Giving effect to a general retrospective order, however, would raise 
practical difficulties to which I do not think it would be fair in present circum- 
stances to submit the Department. There is a fair turnover of labour in these 
establishments and such an order would put the Department to the necessity of 
searching for and paying those who have left its employment before this date. 
The amount of work involved ... is out of proportion to the benefit to be 
obtained by the employees”. 18 

3. The Determination of an Award 

For cause distinct from that arising out of the conduct of an organisation or 
a section of its members the Court is enabled to determine or modify the opera- 

1S 45 C.A.R., at p. 721. 

16 i.e., the Arms, Explosives and Munition Workers Federation of Australia. 

17 i.e., the Department of Munitions. 

1S ^6 C.A.R., at p. 173. The Court’s normal dislike of a retrospective effect for awards is 
strengthened at present by an appreciation of the results of the war-time price control 
regulations. These regulations can operate, for example, to enhance the difficulties of 
employers in allowing for increased costs that, in the future, may be imposed in relation 
to commodities that have been made and sold in the past. And see the observations of 
Chief Judge Piper in the Saddlery, Leather and Canvas Workers Case, 50 C.A.R,., at p. 866. 
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tion of an award. 4 * * * * * * * * * * * * * * 19 Power is expressly given it under Section 38(oa) of the Act 
to set aside an award or any of its terms, and this power the Court regards it as 
its duty to exercise in order to conserve the public interest, or to protect the 
industry in question to the extent that injury is being inflicted by the continued 
application of the award. 20 It took advantage of this provision to set aside, in the 
year 1930, certain railways awards in order that the States should not be ham- 
pered in executing emergency schemes designed to extricate the country from 
depression. But, it has steadily refused to determine an award merely because 
an applicant is desirous of approaching a State tribunal in the expectation of 
obtaining more favourable treatment or conditions. In the Engine Drivers and 
Firemen Case, Judge O’Mara said that a union “having made its election should 
be bound by it and not be permitted to move from one arbitration tribunal to 
another according to the momentary advantages which the one or the other 
has to offer”. 21 In that case, the learned judge applied this proposition to refuse 
a union’s application for a “roping-in award” 22 to bind certain employers on 
whom it had deliberately refrained from serving its log in proceedings leading 
to the making of the award, preferring at the time that they should remain 
governed by a State award. “A roping-in award”, said His Honour, “will not 
be made as of course and for the asking against an unwilling employer”. 23 

Nowhere does the Act, apart from the special circumstances provided for 
in Section 38D, directly empower the Court to suspend an award, but as Chief 
Judge Dethridge said in the Pastoralist Case , the Court is enabled so to act or 
refrain from acting as, in effect, to bring about a suspension. 24 


4. The Variation of an Award 

Section 3 8(0) of the Act empowers the Court to vary its orders and awards, 

but the variations that it permits are limited by the ambit of the dispute in 

respect of which the award was made. 25 This power to vary, however, was 

impliedly limited by the amending legislation of 1920 which added sub-section 

19 See Section 38D of the Act. And see pp. 57, 58, 183, 188 infra. 

20 See the Railways Case , 29 C.A.R., at pp. 468, 469; and also the Railways Case , 32 C.A.K., 

p. 36. 

21 44 C.A.R., at p. 184. And see the Locomotive Enginemen Case , 24 C.A.R., at pp. 373, 374; 

and also the Insurance Staffs Case , 28 C.A.R., p. 320. The Court may, however, conceiv- 

ably make a departure in exceptional circumstances — see the Insurance Staffs Case, 28 

C.A.R., at pp. 321, 322; and also the Railways Case , 30 C.A.R., p. 7 66. 

22 See p. 17 supra . 

23 44C.A.R., atp. 184. 

24 3i C.A.R., at p. 714. And see 31 C.A.R., pp. 448, 515, 518, 519, 520, 669 and 671 — all 

these are cases of suspension in respect of unemployment relief work in the States of New 

South Wales or Victoria. 

25 See the Gas Employees Case, 27 C.L.R., at pp. 84, 85, 90; and see also the Waterside 

Workers Case, 2 8 C.L.R., p. 210; and also the Theatrical Employees Case, 30 C.A.R., at 

p. 264. 
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(3) to Section 28 of the Act. Section 28(3) provides that, notwithstanding any- 
thing contained in the Act, the Court or a conciliation commissioner if “satisfied 
that circumstances have arisen which affect the justice of any terms of an award”, 
may set aside or vary any terms so affected. The Full Arbitration Court held in 
the Theatrical Employees Case that, under the sub-section, the Court was given 
jurisdiction to entertain and determine a dispute alleging that an award was not 
operating justly by reason of conditions that had developed since it was made, 
although that dispute might exceed the ambit of the original dispute on which 
the award was based. 26 It took the view that any variation that it should allow 
under the sub-section would be, in substance, the making of a new award in 
settlement of a fresh dispute, even though this dispute might be concerned with 
the same subject matter as that of the primary dispute already determined by 
award. But, in Australian Insurance Staffs Federation v Atlas Assurance Company 
Limited and Others , the High Court, by majority, refused to accept this inter- 
pretation, ruling that the power under the sub-section relates only to the terms 
of an existing award, and that the Arbitration Court was not enabled to make 
a variation beyond the ambit of die original dispute. 27 The Arbitration Court 
is thus not competent, in a proceeding under either Section 38(0) or Section 
28(3), to modify or alter the terms of an award if, by its action, it travels beyond 
the area fixed by the logs in the old dispute. In short, the Court cannot prescribe 
by variation under either section what it had no power to prescribe by original 
award. 

In the result, however, the power to vary conferred on the Court is sub- 
stantial, and the awards to which this pow T er can be made to apply include 
those continued in force under Section 28(2) of the Act after the expiration 
of the period specified in the award for its currency. 28 Nevertheless, by 
way of precaution, parties at times peg their claims at excessive levels, 
particularly in the matter of wage rates, as a means of keeping the ambit 
of the dispute sufficiently wide so that, as far as possible, legal or constit- 
utional difficulties confronting future submissions and applications to vary 
will be avoided. 

The objects of the sub-sections should be carefully distinguished in order 

to realise to what extent the power of the Court to amend an award was affected 

by the legislation of 1920. Section 3 8 (o) is the source of the power to vary and, 

as it stood, it appeared to be of a general application. It would extend, for 

a6 See 30 C.A.R., at pp. 264, 265. And see also the Insurance Staffs Case, 30 C.A.R., at p. 
486. 

a? 45 CX.R., p. 409. The Court was constituted of six judges, the dissentients being Gavan 
Duffy C.J. and Starke J. 

28 See the Waterside Workers Case , 28 C.L.R., p. 209. And see the observation of Kelly J. 
in the Printing Trades ( Commercial ) Case , 51 C.A.R., at p. 623. 
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example, to the case of error or omission arising from a want of knowledge, 
misunderstanding, non-appreciation of the powers of the Court or of the true 
facts or conditions existing at the time when the award was made. The Section 
probably does not, however, cover the circumstance where a party alleges that 
the consequences accruing from a provision in the award were not foreseen. 29 
But it enables the Court to correct its own mistakes and misconceptions, to 
rectify an error in the expression of its own intentions, or to clarify the meaning 
of the award by the insertion of definitions for the carrying out of its intentions. 
Section 28(3), on the other hand, relates to conditions that have arisen since the 
making of the award, and limits the generality of the main Section 38(0) by 
permitting a variation only if those subsequent conditions have effected an 
injustice in reference to the terms of the award — e.g., unfairness or hardship 
derived from movements in the cost of living where the award contains no 
adjustment clause, or from the introduction of new methods in the factory that 
render certain provisions in the award no longer suitable, practicable or appro- 
priate. 30 It would be allowable under the amending Sub-section for the Court 
to remove die anomaly where an employer finds himself bound by two awards 
prescribing conflicting rates and conditions of employment for the same class of 
work, by ordering his release from one of the awards. 31 The Court, too, is 
empowered by variation to determine an award, or to shorten the period 
specified for its duration and to declare that the award is to cease to be effective 
at the termination of the abridged period. 32 

But in mere discontent, the Court does not see cause for allowing a vari- 
ation, unless the dissatisfaction is associated with a material change in the 
circumstances in which the award was made, and that change was beyond the 
control or reasonable anticipation of one or all of the parties. 33 In all cases the 
Court insists on being satisfied, before exercising its power, that cogent reasons 
exist. 34 It is even more strict when it is asked to vary an agreement, for an 
agreement is voluntary and in the nature of an ordinary contract, whereas an 
award resulting from an adjudication is a settlement imposed on the parties. 
“Many factors, unknown to the Court”, said the Full Court in the Saddlery , 
Leather and Canvas Employees Case , “activate the minds of parties when agreeing 
to contents of awards and without knowledge of these factors and of other 

29 In the Marine Cooks , Bakers and Butchers Case , Chief Judge Dethridge said that “it would 
he unsafe for this Court to make a variation because one or other of the parties has 
possibly failed to notice one of the results of the clause in that award” — 32 C.A.R., at 

p. 705. 

30 See the Builders * Labourers Case , 47 C.A.R., at p. 428. 

^See p. 37 supra. 

82 See the Seamen Case, 3 6 C.L.R., p. 442. 

33 See the Seamen Case , 20 C.A.R., at p. 528; and see also the Gas Employees Case , 43 
C.A.R., at p. 1 14. 

34 See the Manufacturing Grocers Case, 50 C.A.R., at pp. 448, 449. 
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relevant facts the Court cannot make any judicial assessment of the merits or 
otherwise of the agreed provision”. 35 One party, for example, may have been 
induced to accept the agreement because of the promised continuance of its 
application over the time specified, and this consideration might not appear in 
any record of the negotiation or transaction leading up to the agreement. 36 

Under neither of these Sections can an application be entertained to join as a 
respondent to the award a person, or organisation, not originally a party to the 
dispute on which the award was based. The effect of such a proceeding would 
be, in defiance of the Constitution, to “enlarge the limits of the industrial dispute 
regarding which it 37 is made, by introducing persons or parties who are not 
and never were personally or by representation parties to the dispute”. 38 The 
way is barred to the extension of the scope or area of an award by that method, 
and the applicant would find it necessary to make a “roping-in dispute” on 
which a “roping-in award” could be founded. 

Summed up, the Court is extremely cautious in permitting any alterations 
in form or effect in an agreement or award. The various provisions of an agree- 
ment or award are commonly interrelated and interdependent and not isolated, 
and any amendment in one may easily destroy the object and implication of 
others. The parties, moreover, enter into arrangements on the general assump- 
tion that an award will be permitted to run at least its course as specified in its 
terms, and serious dislocation in business, and in the private affairs of the workers, 
can easily follow the introduction of any changes. Accordingly, the Court 
peruses applications for variation with extreme care and places a distinct onus 
on the party seeking an amendment. Its own Rule (Rule 44 of the Rules of the 
Commonwealth Court of Conciliation and Arbitration) provides — “When an 

35 Not yet reported. In the Liquor and Allied Trades Employees Case , 31 C.A.R., at p. 333, 
Chief Judge Dethridge said — “I am loth to upset an agreement which the parties have 

made I do not wish to establish anything like a precedent for the upsetting of 

agreements in the absence of extraordinary circumstances. Extraordinary economic stress 
may compel the alteration or cancellation of agreements that have been certified”. And 
see the remarks of Piper C J., in the Insurance Staffs Case y 50 C. A.R., at p. 654; and in the 
Shipping Officers Case, 51 C.A.R., at p. 48. 

36 BeebyJ. (as he then was) said in the Liquor and Allied Trades Employees Case , 26 C.A.R., 
at p. 2 — “The period of an agreement is one of its vital elements and may have influenced 
both parties in the ultimate result of their bargaining. The guarantee of industrial peace 
for a fixed term of three years may have influenced employers in making concessions”. 
“Awards once made”, said Judge Piper (as he then was) in the Manufacturing Grocers Case , 
“are a protection to both parties against change for the period of the award” — 44 C. A.R., 
at p. 828. And see the remarks of Judge Kelly in the Food Preserving Industry Case , 45 
C.A.R., at pp. 350, 351. 
a7 i.e., the award or order. 

38 Per Isaacs J. (as he then was) in Western Australian Timber Workers Industrial Union of 
Workers ( South West Land Division) v Western Australian Sawmillers Association and Others , 
43 C.L.R., at p. 199. And see the remarks of Beeby J. (as he then was) in the Engineers 
Case, 30 C.A.R., at p. 600; and also the observations of Judge Kelly in the Wool and Basil 
Workers Case, 47 C.A.R., at p. 626. 
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application to vary an award is lodged, the ground upon which the application 
is based shall also be lodged, and a statement of the circumstances which have 
arisen since the award was made, which in the opinion of the applicant, would 
cause any condition of the award to be unjust unless the award is varied. A 
copy of the statement referred to shall be served on the party to be affected or 
his representative, with the summons issued on the application to vary 55 . 39 
Although the Rule was designed as procedural, the Court is insistent on its rigid 
observance, and treats it as a principle and a matter of substance as well. 40 

It is by reason of the strictness of its own practice in dealing with variation 
applications that the Court, when making an award to which special features 
are attached, has at times expressly reserved and defined the right of a party, or 
the parties, to apply subsequently for a variation in specified circumstances. The 
Textile awards, made in 193 7 by Judge Beeby (as he then was) with “considerable 
hesitation”, can be cited as an example. 41 Alterations in existing conditions were 
introduced, and the learned judge reserved leave to employers to apply, after 
twelve months, for reconsideration and revision of any provisions of the award 
which they should claim to result in increased cost of production. He also 
granted leave to both the union and the employers to apply for a variation of 
the award at such time as any change in machinery, or in the method of manu- 
facture, should be made in the industry. Judge Kelly took a similar course in 
1943 in making his Rope and Cordage award. In that award, as a means of 
controlling and reducing absenteeism in the industry, he inserted a clause — the 
first of its kind — providing that employees would not be entitled to overtime 
payments unless they had worked a full standard of forty four hours during the 
week. As a safeguard, however, he reserved liberty to the union to apply for a 
review of the clause where it was suggested that an employer was abusing it. 42 

3S Under Section 43 of the Act, the judges of the Court or a majority of them are empow- 
ered to make rules not inconsistent with the Act or with the Regulations — (a) for regul- 
ating the practice and procedure of the Court; and (b) for prescribing the duties of the 
Industrial Registrar, the Deputy-Industrial Registrars, and any other officers of the Court. 
The Rules of Court now operating are Statutory Rules 1905 No. 71, as amended by 
Statutory Rules 1909 No. 133, by Statutory Rules 1924 No. < 56 , by Statutory Rules 
1931 No. 71, and by Statutory Rules 1936 No. 4. 

4 °Thus see the remark of Judge O’ Mar a in the Metal Trades Case , 47 C.A.R., at p. 524. 
For justification of variation of an award there should be, as Judge Kelly said in the Wool 
and Basil Workers Case, ‘‘cogent proof of changed circumstances making the continuance 
of the rates awarded manifestly unjust” — 47 C.A.R., at p. 628. And see the Carpenters and 
Joiners Case, 47 C.A.R., p. 603; the Tramway Employees Case, 45 C.A.R., at p. 680; and 
the Pastoralist Case of 1944 (not yet reported). 

41 38 C.A.R., p. 791; and see at p. 797. 

42 5r C.A.R., p. 342. And see the Transport Workers Case, 43 C.A.R., at p. 917. 



Chapter VI 

THE INTERPRETATION AND ENFORCEMENT OF AN AWARD 


i. The Intention and the Ascertainment of that Intention 

A JUDGE or a conciliation commissioner is directed by Section 28 of 
the Act to frame his award “in such a manner as to best express’* Ms 
decision, and “to avoid unnecessary technicality”. Nevertheless ambig- 
uities can, and do, of course, make their appearance in an award. Matters clear 
enough in the mind of the maker of the award, and well understood by him, 
are sometimes very difficult of expression. Defects in terminology are such as 
to raise, at times, considerable doubts in an investigator as to whether, for 
example, a particular person or process is within the scope of the definition in 
an award. 1 

The meaning of an award is what the judge or the conciliation commis- 
sioner who made it intended, and that intention is ascertained primarily from 
the language of the award. 2 In interpreting that language rules or principles 
similar to those employed in the construction of statutes or documents generally 
are applicable. 3 Thus, a particular provision in an award must be examined in 
its context so that the effect of the award as a whole must be considered. 4 On 
the other hand, if a power is given explicitly by a certain clause in an award 
which defines its extent and specifies its mode of exercise, reliance should not 
be placed on general expressions in other parts of the award that otherwise 
would be material in an endeavour to learn what the award was designed to 
convey (evisceribus actus ). 5 

In general, ordinary words carry their full usual and natural or literal 
x And see the Metal Trades Case , 30 C.A.R., at p. 489. 

2 Compare Mr. Justice Barton in Rex v Commonwealth Court of Conciliation and Arbitration 
Ex parte Whybrow and Co. and Others— 11 C.L.R., at p. 35 — “It is the first rule of con- 
struction in British Courts that the intentions of the legislature must be gathered from the 

terms it has used ” And see Viscountess Rhondda’s Claim, 1922 Appeal Cases (Vol. 2) 

at p. 365 where the Lord Chancellor Birkenhead said — “The words of the Statute are to 
be construed so as to ascertain the mind of the Legislature from the natural and gram- 
matical meaning of the words which it has used And see River Wear Commissioners v 

Adamson , 2 Appeal Cases, at p. 763, where Lord Blackburn said — “In all cases the object 
is to see what is the intention expressed by the words used.” And see also the Munition 
Workers Case, 50 C.A.R., at p. 200 where the Full Court said — “Our duty, the duty of 
every Court is, however, to ascertain and to understand the purpose and object of an 
enactment by reference only to the terms thereof. This is a well-established rule for every 
Court to follow in the construction of an Act of Parliament.” 

3 See the Timber Workers Case, 2 6 C.A.R., at p. 418. 

4 See the Theatrical Employees Case, 32 C.A.R., at p. 738. 

5 See Anthony Hordern and Sons Ltd. v Amalgamated Clothing and Allied Trades Union of 
Australia , 47 C.L.R., at p. 7; the Felt Hatting Case, 40 C. A.R., at p. 169; and also Australas- 
ian Society of Engineers v Amalgamated Engineering Union , 45 C.A.R., at p. 311. 
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meaning , 6 and technical expressions the meaning that is attached to them 
throughout the trade. This canon of construction is not inconsistent with the 
rule that if, in general industrial usage, a term changes its connotation to extend 
to new methods or materials, its meaning should not be limited to that which 
it bore when it was first inserted in the award. Trade adaptations and develop- 
ments must be taken into account. Thus, printing is now from metal, the stone 
process having fallen almost completely into desuetude. Nevertheless, the 
expression “lithographic”, which appears in the Printing Trades (Commercial) 
award, although in its origins it denotes printing from stone, should not now 
be read in that restricted sense . 7 Where the language of an award read in these 
ways is capable of more than one meaning, reference can always be made to 
allusions in any judgment that accompanies the award, or to the transcript of the 
proceedings when the matter was being heard. Should, however, there be any 
conflict or inconsistency between the judgment or award and any expression of 
opinion voiced by the judge or the conciliation commissioner during the hearing 
of the dispute on which the award is based, the judgment or award must be 
given the preference . 8 Assistance can also be obtained from a study of the 
circumstances in which the award was made . 9 

Awards, of course, cannot be expected to exhaust every possibility or 
conceivable contingency in industrial relations, and the Court looks to the 
parties to display reason and forbearance when an unusual matter arises that is 
not directly provided for. If, for example, an award allows compensation to an 
employee whose clothes, while he is at work, should be damaged or destroyed 
through the action of fire or corrosive substances, then the employer is expected 
to pay the compensation in the event of injury to, or destruction of, them being 
caused by some similar though unspecified object as molten lead. The parties 
are relied upon to visualise what the Court would have awarded had its attention 
been drawn to that instance at the time when its award was being made . 10 An 

f u hx interpreting an award the guiding principle is that the words must be given their 
ordinary and natural meaning under the circumstances as they existed at the time the 
award was made” — Chief Judge Piper in the Waterside Workers Case , 47 C.A.R., at p. 281. 
“In considering an award, just as in considering any other document, prima facie, the 
Eteral meaning is to be taken — the ordinary meaning of the words used” — Chief Judge 
Dethridge in the Storemen and Packers Case , 33 C.A.R., at p. 1000. And see the remark of 
Beeby J. (as he then was) in the Bellambi Coal Co. Ltd. Case , 33 C.A.R., at p. 1010. 

7 42 C.A.R., p. 293. 

8 And see the Engineers Case, 24 C.A.R., at p. 67. 

®See the Storemen and Packers Case , 33 C.A.R., at p. 1000; and also the Bellambi Coal Co. 
Ltd. Case, 33 C.A.R., at p. 1010. 

10 See the Waterside Workers Case, 47 C.A.R., at p. 18. And compare the observation of 
Judge O’Mara in the Agricultural Implement Workers Case, 48 C.A.R., at p. 38 — “When 
the Court has determined questions of principle the parties ought reasonably to be 
expected to reach an agreement as to how these principles, should be applied without 
continually coming to the Court to settle matters in which in the aggregate only a few 
pence are involved”. 
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application to vary the award to meet such a circumstance would almost cer- 
tainly be entertained by the Court, but pending such a step, a party is expected 
not to stand on his legal position where a strict reading of the award produces a 
result with which a reasonable person could have no real sympathy. A case of 
this type can, of course, approach closely a proceeding that seeks to amend an 
award on the ground that a party did not foresee a consequence, but it should 
be obvious that a distinction can be drawn. 11 

There have, too, been cases where, by some inadvertence, a provision has 
found its way into an award with which compliance is impossible 12 Here, 
again, restraint on the part of both parties is expected, pending rectification or 
the granting of relief in some other form by the Court. 

2. The Power of the Court to Interpret an Award 

A judge of the Court, as regards every industrial dispute of which the Court 
has cognisance, is enabled, under Section 38 (o) of the Act, to interpret any 
term of an award, 13 but that power is denied to a conciliation commissioner. 14 
No form of the judicial power can be allowed to a conciliation commissioner 
even by legislation, since, not being appointed to his office under a life tenure, 
he is unable to fulfil the requirements of the Constitution. The High Court had 
held, in 1918, in Waterside Workers Federation of Australia vj. W. Alexander Ltd ., 15 
that the Arbitration Court was not validly constituted as a Court, in that its 
members did not hold office for life as required by Section 72 of the Constitution 
in the case of all Federal Courts. The mere fact that it was styled a Court did 
not make it one. 16 But, by virtue of Section 6 of the amending Act No. 22 of 
1926, certain sections of the principal Act (i.e., the original Act of 1904) were 
repealed and replaced by new sections. The tenure of office of judges of the 
Arbitration Court— no longer seven years— now complied with the conditions 
prescribed by Section 72 of the Constitution for courts of justice created by the 
Parliament. As a result, the Arbitration Court became a Federal Court within 
the meaning of the Constitution, and it could, therefore, exercise such judicial 
power as is conferred upon it by the Act. 

The availability to the Court of the power to interpret its awards has proved 
of considerable value in the maintenance of good relations between employers 
and employees, for a party to an award is enabled to obtain a direct, adequate 
n See p. 49 supra. 

12 See the Felt Hatting Case , 21 C.A.R., at p. 537. 

18 See Harrison v Goodland , Argus Law Reports, Vol. LI, at p 61 
14 See Section i8C(8) of the Act. ^ 

16 25 C.L.R., p. 434. 

It is true that the Arbitration Act calls the Arbitration Court a ‘Court’ and a ‘Court 

rJfdtZnr - 1 nomenclature does not alter the nature of the functions”— per 
Griffith C.J. in the Tramways Case (No. 1), 18 C.L.R., at p. 63 
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and authoritative ruling as to the meaning of a term of an award concerning 
which douhts have been entertained. The convenience and satisfaction that can 
be afforded by the exercise of that power can best be illustrated, perhaps, by 
drawing attention, by way of comparison, to the plight in which those governed 
by determinations of Victorian wages boards may find themselves. These boards 
are not legally competent, on the application of an interested person or body, 
to construe the language of their own determinations so that rights and liabilities 
under them can be defined and their incidence indicated. Nor can assistance in 
this regard be obtained by resort to the Industrial Appeals Court, a tribunal 
possessed of an appellate and revisionary jurisdiction in relation to wages 
boards. For the desired information or guidance it would be necessary, in effect, 
to commit a breach of, or to fail to observe, the provision of the determination 
in reference to which the ambiguity or obscurity complained of exists, and to 
await the decision of a Court of Petty Sessions which deals with any prosecution 
that the Department of Labour may have seen fit to launch on that account. In 
other words, as a preliminary proceeding, the law must be violated if its implica- 
tions are to be established. Even then the knowledge ascertained by such a 
cumbersome process, and in such unenviable circumstances, may be limited, 
for the law is interpreted only in relation to the facts of the particular case before 
the Court. 

From a survey of applications dealt with by it, the conclusion can be drawn 
that the Arbitration Court is always prepared to place a broad and liberal 
construction upon the terms of its awards. 

3. The Provision in Relation to the Breach of an Aivard 

Under Section 3 8 (da) of the Act the Court, or a conciliation commissioner, 
is empowered to order compliance with any term of an order or award proved, 
to its or his satisfaction, to have been broken or not observed, and by virtue of 
Section 38(c) of the Act they are competent to fix maximum penalties for any 
such breach or non-observance (not exceeding £100 in the case of an organis- 
ation or an employer, not being a member of an organisation bound by the 
order or award, or £10 in the case of an individual member of an organisation). 
For the commission of a breach, or for the non-observance, of a term of an 
award, the penalty so fixed, or if no such penalty has been fixed, the maximum 
penalty that could be determined by the Court or a conciliation commissioner, 
may be imposed, under Section 44 of the Act, by the Court or by any district, 
county or local court or court of summary jurisdiction which is constituted by 
a judge or a police, stipendiary or special magistrate. A prosecution claiming 
the imposition of a penalty in respect of alleged breach or non-observance of an 
award will fail unless it be commenced within one year after the commission of 
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the offence. 17 In the case of an employee entitled to the benefit of an award who 
seeks to sue for any payment by way of wages in accordance with the award, 
the time for action is limited to nine months after that payment has become due 
to him. 18 The summons alleging the breach or non-compliance and suing for 
and recovering the penalty may be taken out at the instance of the Registrar, 
or an inspector appointed under Section 50A of the Act, or by any party to the 
award or any organisation or any member of an organisation affected by the 
breach or non-observance. It must specify the breach or non-observance 
alleged— e.g., that the claimant employee has not been paid in full in terms of 
the award, or that the employer has failed to keep a time-book, or wages-sheet, 
properly posted in ink showing the name of, and the time worked by, each 
employee and the wages paid to each employee from week to week in pursuance 
of the award. 19 

Apparently, in some quarters by reason of the presence of Section 25 in the 
Act, 20 parties believe that, in the Arbitration Court, it is easier to establish guilt 
in these quasi-criminal proceedings than in the ordinary way. The Court has, 
however, warned applicants that, in its penal jurisdiction, its practice is to act 
on the same principles as are followed in other courts in similar circumstances 21 
The burden of proof, accordingly, is made to rest, without relief, in the usual 
manner and in the same measure as in other courts, so that the prosecution, to 
be successful, must discharge the full obligation of satisfying a judge by strict 
legal evidence that all acts material to an infringement or non-observance of the 
award have taken place. As, however, Section 44 is permissive and purely dis- 
cretionary, the Court is not bound to impose a penalty even if the claim has been 
proved to its satisfaction, and in a case where the breach or non-observance has 
been technical, or where it is clear that no attempt has been made to take undue 
advantage of an employee, a judge is disposed to be content with an under- 
taking that the method, or act, complained of, will not be repeated or persisted 
in. 22 

The Court has intimated that where the only issue is one of disputed fact 
not involving any technical or trade aspect, an aggrieved party is expected to 

17 See Section 2i(i)(c) of the Crimes Act 1914-1932. 

Sectl< 2 ? 49 4 of Commonwealth Conciliation and Arbitration Act 1904-1934. 
19 Thus see Tourrter v Lester , 44 C. A.R., p. 247. 

2 °The Section provides that the Court or a commissioner shall act according to equity, 
good conscience and the substantial merits of the case, without regard to technicalities or 
legal forms, and shall not be bound by any rules of evidence but may inform its or his 
mind on any matter in such manner as it or he thinks just. 

See the Ironworkers Case, 29 C.A.R., at p. 425; the Saddlery , Leather and Canvas Workers 
42 C.A R. at pp. 232, 233 ; and the Keefer Bros . Pty. Ltd L Case , 47 C.A.R., at p. 562. 

UW Unfl% y - Lt r 36 CA ' R ~’ P- 269 ■ And see Tourrier v Harrison Smith 
cmlWooihckPty. Ltd., 44 C.A.R., p. 248; and also the Railways Commissioners Case, 49 
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elect to bring bis action for litigation in a court of summary jurisdiction. It 
protests that its own business should not be clogged and congested with such 
relatively unimportant matters, and it has reminded parties that if they continue 
to come to it for adjudication on them, they are liable to have their claims dis- 
missed as a vexatious abuse of its process, or to have the hearing of them post- 
poned indefinitely in favour of more pressing work that it is called upon to 
perform. 23 

Section 45 empowers the Court to order that any penalty winch it inflicts 
for infraction of, or non-compliance with, an award shall be paid into the* 
Consolidated Revenue Fund or to such organisation or person that it cares to 
nominate. The Court, too, is at liberty to direct that the respondent shall pay 
to the claimant or prosecutor what it assesses as the costs reasonably incurred in 
the proper presentation of the case and in the proof of material facts, such costs 
including, at its discretion, fees of counsel and a solicitor if their appearance was 
deemed warranted. 24 

4. The Means of Preventing Organised Opposition to Awards 

Provision, too, is made for the protection of awards against hostile con- 
certed or organised action on the part of employers or employees. Section 86B 
provides that if an organisation, or if the committee or a branch of an organis- 
ation, or the committee of a branch of an organisation, imposes or declares that 
it imposes, or that it intends to impose, a penalty, forfeiture, or disability of any 
kind upon a member of the organisation by reason of the fact that he has worked,, 
is working, or intends to work in accordance with the terms of an award or 
order of the Court, the organisation shall be guilty of an offence. Similarly it 
is an offence, under Section 58BA of the Act, for an official of an organisation, 
to advise, encourage or incite any member of the organisation to refrain from 
(a) entering into a written agreement, or (b) accepting employment, or (c) 
offering for work, in accordance with an award. Under Section 3 8D of the Act,, 
too, the Court is empowered, where it appears to it that a breach of an award 
has been committed, or that the award is not being observed, by an organisation 
entitled to the benefit of that award, or that a number of members of an organis- 
ation sufficiently large to form a substantial part of the organisation refuses to 
accept employment either at all, or in accordance with existing orders or awards, 
to suspend or cancel for such period as it thinks fit, all or any terms of the 
award so far as the award applies to the organisation or its members. 25 The 
Court is enabled to go even further for, where a registered organisation wilfully 
28 See the Metal Trades Case , 45 C.A.R., at p. 155. 

24 See Section 50B of the Act. And see Tourrier v Waltham Fur Co. Pty. Ltd., 44 C. A.R., at 
pp. 886, 887. 

25 See the Transport Workers Case , 46 C.A.R., p. 520. 
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neglects to abide by an order, or foments or countenances disregard of an order 
by its members, it is empowered under Section 60 of the Act to direct the 
registration of the defaulting organisation to be cancelled. Thus, in the Engineers 
Case , Judge Beeby (as he then was) deregistered the Amalgamated Engineering 
Union and the Australasian Society of Engineers on the ground that they were 
aiding and abetting and encouraging groups of their members to continue 
strikes that were initiated to compel employers to pay wage rates higher than 
those granted by the Court 26 . The remedy provided by this Section is perhaps 
the most effective means at the disposal of the Court for enforcing obedience 
by an organisation to an award to which it is a party 27 . 

But deregistration is no insuperable bar to a re-registration. A cancellation 
is not irrevocable, even though the guilty organisation has actively flouted and 
defied the decisions or directions of the Court. Before, however, the Court can 
be induced to allow the re-admission, strong evidence must be submitted to 
show that the contumacious union has undergone a change of heart, and that 
it is now prepared to accept the Court’s orders and awards in any matter or 
dispute in which they may be made 28 . 

The authority to suspend or cancel an award by way of punishment, or 
to deregister an organisation, the Court assesses as in the nature of a reserve 
weapon, to be exercised only with the greatest caution. The Court would be 
particularly loth to resort to any of these powers if, as the result of their use, 
an industry or body of workers would become unregulated. As it happens, 
however, in the case of most factory industries and callings, a vacation of juris- 
diction by the Court automatically brings into application the relevant State 
award or determination in relation to those employees for whom the Court 
has ceased to make provision. But, generally speaking, these awards and 
determinations are, in substance, the same as the Commonwealth awards 
which they would displace, so that it might appear that an organisation regis- 
tered under the Act could, on occasions, feel itself at liberty to disregard, 
without fear of injury to itself or its members, the requirements of the Court. 29 
Nevertheless this can be said, in refutation to some extent at least. Although 

26 39 C.A.R., p. 7. Deregistration, as Chief Judge Beeby pointed out in the Railways Case } 
is not a form of punishment, but “a power given to the Court to aid the securing of 
observance of awards” — 42 C.A.R., at p. 567. Workers, he said in the Metal Trades Case , 

* ‘cannot maintain the protection of this Court and at the same time try to enforce a 
demand which the Court rejected after a full and proper inquiry” — 38 C.A.R., at p. 248. 
Or, as he put it in the Engineers Case , registration of a union “implied the election of 
arbitration instead of direct action as the better means of settling disputes” — 39 C. A.R., 

atp. 9. 

27 The Court cannot, however, deregister a branch of a union — Railways Case , 42 C.A.R., 
at p. 569. 

38 Seamen* s Union of Australasia v Australian Seamen’s Union , 27 C.A.R., at pp. 1209, 1210. 
20 With regard to coincidence and disparity of State wages rates with those of the Com- 
monwealth, see Chapter XI infra. 
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there is no ruling on the point, very probably the Court, in an order suspending 
or cancelling an award, is enabled to insert a term or condition denying the 
effect that otherwise the corresponding State regulative provision would take. 
It would seem, however, that where the order proceeds further and decrees 
cancellation of the registration of an organisation, the nexus between the Court 
and that organisation is broken. An argument is founded that, by such a depar- 
ture, that authority no longer possesses competence to enjoin or direct the 
exclusion of the operation of a State law, award or determination in respect of 
the organisation and its members in question. 
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Chapter VII 

APPEAL PROCEEDINGS 
i. The Provision of Section 31 A 

APPELLATE jurisdiction with reference to awards is most limited, 
J \ Arbitral orders of a judge of the Court, whether positive or negative, 
JL -k.are not the subject of appeal to any tribunal whatever. 1 An appeal, 
however, lies to the Full Arbitration Court under Section 3 1 A of the Act against 
any provision in the award or order of a conciliation commissioner affecting 
wages, hours of work or any condition of employment which, in the opinion 
of the Court, is likely to affect the public interest. But the Court takes a strict 
view in the construction of this Section. In die Engineers Case it held that the 
right of appeal does not extend to the circumstance of the likelihood of public 
interest being affected by reason of the fact that a party who has lost the decision 
has refused to accept it. 2 It said that “the condition of employment referred to 
in Section 3 1 A is a case of a condition of employment which when applied is 
likely to affect the public interest, as a result of compliance and because of com- 
pliance with the provisions of the award”. 3 In the view of the Court a dispute 
between two organisations as to whedier the members of one or the other should 
perform some specified work to the exclusion of others, where it is not in 
question that each can complete the work efficiendy, is not a matter affecting 
the public interest, so that in such circumstances an appeal would not He from a 
decision of a conciliation commissioner 4 .The Court ruled, in Malcolm and 
Another v Printing and Allied Trades Employers Federation of Australia 5 and in the 
Meat Industry Case* that no appeal Hes from a decision of a conciliation com- 
missioner given under Section 38(h) of the Act, so that there is no authority in 
the Full Court to correct the exercise of the discretionary power conferred on 
him by that Sub-section. A concihation commissioner may, in the process of 
making an award, misdirect himself as to law or as to the weight or admissibility 
of evidence, but unless the Court holds that the provision to which exception is 
taken is likely to affect the pubHc interest, no appeal will be entertained. “The 
right to appeal , said the Court in Commonwealth Aircraft Corporation Pty . Ltd. v 

1 5 ff r^ ti °\ 31 °.^ the see Boilermakers Society of Australia v The Broken Hill Pty 

Co Ltd., where it was ruled that no right of appeal Hes even to the High Couxt aaainsf an 

2 Not yet reported?^ t lC power ~“ Ar S us Law Reports, Vol. Llfp. 201. 

® And see the Boilermakers Case, 47 C.A.R., at p. 565. 

’See the Gas Employees Case, 4 9 C.A.R., at p. 139. s 3I c.A.R o 02 

^364 ' *’ ^ 23 8 * An<1 SCe t ^ le Fertiliser and Chemical Workers Case, 51 C.A.R. , 
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Australasian Society of Engineers and Another, “must be founded upon the pro- 
visions of the order and not in the conduct of the Commissioner leading to that 
order”. 7 Nevertheless, the Court went on to add, “a provision in an award 
which on a view of fact which was formed as a result of mistrial may be regarded 
as not affecting the public may upon a proper trial and determination of material 
issues be found to be one which is likely to or does affect the public interest”. 8 

Summed up, the “right to challenge the decision of an arbitrator”, as Judge 
O’Mara said in Commonwealth Aircrajt Corporation Pty. Ltd . v Rice, “has not been 
a feature of the industrial code of the Commonwealth”. 9 Possibly die legislature, 
among other diings, was heeding the practical difficulties that would encompass 
any attempt of a higher Court to review the terms of an award made by an 
authority which, in framing it, is not bound, by reason of the provision of 
Section 25 in the Act, by any rules of evidence, but is enabled to inform its mind 
in such manner as it thinks just. Chief Justice Griffith was alluding to this class 
of difficulty when, in the Tramways Case (No. 1), he observed that a “Court of 
Appeal would have no means of reviewing a decision so arrived at”. 10 

2. Appeals from Judgments , Decrees , Orders or Sentences of the Court 

But, distinct from arbitral determinations embodied in an industrial award, 
an appeal to the High Court lies, under Section 73 of the Constitution, from any 
judgment, decree, order or sentence of the Arbitration Court, made or pro- 
nounced in the exercise of its judicial functions. 11 Difficult questions, as might 
be expected, can at times arise as to whether the decision in reference to which 
appeal is sought is in the nature of an exercise of the judicial function. In an 
interesting passage in his judgment in Jacka v Lewis, Mr. Justice Rich furnishes a 
useful guide in any endeavour to distinguish decisions given by the Arbitration 
Court qua a Federal Court of Justice which can be the subject of an ordinary 
right of appeal, from those for which no appeal is available. The learned Judge 
said: — “The character of an arbitrator depends upon the nature of the duties 
which he is appointed to perform. If he is appointed to determine as between 
contesting parties a dispute or question as to the nature or extent of their already 
existing legal rights or duties inter se, not only is he subject to a legal duty to act 
judicially, but he is to perform what is essentially the function of a court of 
justice. If he is appointed to determine as between contesting parties, not a 
dispute as to their existing legal rights, but a difference as to the conditions which 
are to prevail between them if they enter into legal relations with one another, 

7 48 C.A.R., at p. 370. 8 48 C.A.R., at p. 370. *48 C.A.R., at p. 51. 

ao i8 C.L.R., at p. 63. And see Moses v Parker , 1896 Appeal Cases, p. 245; and also Davies 
and Cody v The King , 57 C.L.R., at p. 172. 

11 Jacka v Lewis , Argus Law Reports, Vol. L, p. 113. And see also Harrison v Goodland, Argus 
Law Reports, Vol. LI, at pp. 61, 64. 
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then, although he is still subject to a legal duty to act judicially, he is to perform 
or implement an act which is arbitral in the sense of legislative, and is not one 
of the functions of a court in the proper sense of the term”. 12 In the latter case, 
of course, no appeal will he from a decision of the Arbitration Court. When 
acting judicially, presumably the Court is obliged to make its decision solely 
upon the evidence submitted in the proceeding, without reliance on the assistance 
that is offered under Section 25 of the Act. 13 

3. The Writ of Prohibition 

Altogether different from an appeal from an Arbitration Court judgment, 
decree, order or sentence made or pronounced in the exercise of its judicial 
functions, is an application to the High Court for the issue of the prerogative 
writ of prohibition restraining the Arbitration Court from acting without, or 
in excess of its, jurisdiction. The cases are clear that the Arbitration Court cannot, 
by its own decision, conclusively determine the question whether the necessary 
facts actually exist to found its jurisdiction. 14 In short, full autonomy in this 
respect does not reside in the Arbitration Court. The right of the High Court 
to issue the writ of prohibition is a power conferred upon it by Section 75 of 
the Constitution, with the result that no Commonwealth statute can deprive 
that authority of it. Section 31 of the Act, therefore, must be read with this 
reservation, and so far as it purports to take away from the High Court the 
power to issue prohibition in relation to an award or order of the Arbitration 
Court, it is invalid. 15 This jurisdiction of the High Court is, in its nature, original 
and not appellate, so that the procedure by way of prohibition is not an appeal 
from a decision of the Arbitration Court. 16 

Prohibition proceedings can, however, be prolonged and expensive, and 
under Section 21AA of the Act, parties to industrial disputes or proceedings in 
the Court, or the Registrar, may apply to the High Court for a decision on the 
question whether an industrial dispute within the meaning of the Act exists, or 

12 Argus Law Reports, Vol. L, at p. 115 . “An industrial award lays down rules of conduct 
for the future. It does not purport to ascertain and enforce existing rights; it is directed 
to the creation of new rights’— per Latham C.J. in Rola Company (Australia) Pty. Ltd . v 
The Commonwealth, Argus Law Reports, Vol. L, at p. 296 (and see also at p. 298 — per 
Rich J.). And see the joint judgment of Isaacs J. (as he then was) and Rich J. in Waterside 
Workers Federation of Australia v J. W. Alexander Ltd., 25 C.L.R., at p. 463 . 

13 See the previous paragraph. And see the Women's Employment Board Case, 51 C.A.R., at 

14 See Federated Engine Drivers and Firemen's Association of Australasia v The Broken Hill Pty . 
Co, Ltd., 12 C.L.R., at pp. 415, 444, 453, 454, 460; Caledonian Collieries Ltd. and Others v 
Australasian Coal and Shale Employees Federation and Others , 42 C.L.R., at p. 556; Caledon- 
ian Collieries Ltd. and Others v Australasian Coal and Shale Employees Federation and Others, 
42 C.L.R., at pp. 577 etseq.; and Rola Company ( Australia ) Pty. Ltd. v The Commonwealth , 
Argus Law Reports, Vol. L, at p. 295. 

J5 Seethe Tramways Case (No. 1), 18 C.L.R., p. 54. 

16 See Ex parte Kirsch and Another, 60 C.L.R., at p. 518. 
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on questions oflaw. The High Court has declared that where application is made 
for prohibition directed to the Arbitration Court, it will require the applicant 
party to take advantage of this section. 17 Under a further section, too — Section 
3 1 — the Arbitration Court itself may, if it thinks fit, in any proceeding before 
it, at any stage and upon such terms as it thinks fit, state a case in writing for the 
opinion of the High Court upon any question arising in the proceeding which, 
in its own opinion, is a question oflaw. 18 It will be observed that the case can be 
stated by the Arbitration Court during the proceeding; a party who wished to 
exercise any right of appeal to the High Court would, of course, have to await 
the termination of the whole proceeding. The High Court has ruled that, on its 
opinion being sought under Section 31, its duty is to answer judicially the 
question asked, and to leave the consequences of the answer for the Arbitration 
Court itself to determine. 19 Under this Section, furthermore, a conciliation 
commissioner is empowered, in any proceeding before him, at any stage and 
upon such terms as he thinks fit, to state a case in writing for the opinion of the 
Arbitration Court upon any question oflaw arising in the proceeding. 


17 Ex parte Motions and Prohibitions, 21 C.L.R., p. 669. 

18 And see the Liquor and Allied Trades Case , 12 C. A.R., at p. 656. 
ld Per Higgins J. in the Engine Drivers Case, 12 C.L.R., at p. 459. 






Chapter VIII 

THE BASIC WAGE IN ITS APPLICATION 
i. The Constituents of the Basic Wage 

I T is the practice of the Court to adopt a weekly wage to serve as a foundation 
for fixing the minimum rates legally payable to all workers who are brought 
within its jurisdiction — male as well as female workers; skilled and semi- 
skilled as well as unskilled workers; adult as well as junior workers; normal as 
well as aged, infirm or slow workers; time as well as piece workers; full time 
as well as casual workers; workers engaged overtime, on afternoon or night 
shift, Sundays or holidays as well as during ordinary hours. This wage — in the 
Court’s earlier judgments known as the living wage, but now almost invariably 
referred to by legislation, by judges and by industrialists as the basic wage 1 — is 
the highest amount that, in the opinion of the Full Court, 2 industry can at the 
time afford to pay the general body of unskilled workers. Inserted in an award, 
it represents the lowest figure at which any normal adult male unskilled worker 
employed at full time, and governed by that award, can lawfully be paid. Since 
the decision of the year 1937 became operative 3 this wage has consisted of two 
elements — the needs constituent as determined in purchasing power in 1934 4 
and a “prosperity” loading. As a prosperity addition this loading was not made 
uniform for all Australia, and as a loading it is a constant figure that does not 
respond to changes in the costs of living. Under awards in so far as they are 
applicable in the States of New South Wales, Victoria and Queensland this 
loading is 6/- per week, but for the remaining States it is 4/- per week by 
reason of the fact that, in the latter States, natural conditions for factory indus- 
tries are relatively poor while the capacity of their primary industries to absorb 
unemployed persons is comparatively small. No longer, however, is it strictly 
correct to describe these allowances as “prosperity” loadings, in that the Court 
has come to regard them as an integral (though constant) constituent in its basic 
wage. 

2. The Adjustment to Cost of Living 

The needs element in the basic wage expressed as a money figure varies over 
the different cities, towns and districts of Australia owing to contemporaneous 

1 In the South Australian State industrial nomenclature, the expression “living wage” is still, 
however, preferred. 

2 Under Section i8A(4)(i) of the Act, the matter of basic wage alterations is reserved to 
the Court constituted of the Chief Judge and at least two other members of the Court. 
z Basic Wage Inquiry Case , 37 C.A.R., p. 583. 

*Basic Wage Inquiry Case, 33 C.A.R., p. 144. 
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.differences in the cost of living in those places, hut as closely as possible the 
figures for all these places are made to correspond and relate — i.e., they are an 
attempt to represent the same quantity of value or purchasing power. The 
object of the Court is to award an equality in commodity value so that wage- 
earners may be in enjoyment of the same standard of living, irrespective of the 
conditions of the industry, or of the area, in which they are engaged. Retail 
prices index numbers (Series “C” All Items) compiled and published by the 
Commonwealth Statistician are the basis of the means employed to determine 
those wage figures. Differential money rates, it will be seen, are necessary if the 
aim of instituting an identity of purchasing power in the hands of workers in 
different parts of Australia is to be realised. The money rates, in short, where 
they differ in different parts of a State or between States are the result of differ- 
ences in the cost of living ascertained by the Court’s own method. In "no case 
has the Court adopted the findings of State industrial tribunals arrived at on 
principles, or by methods, that are not the same as its own, although it has been 
asked to do so by the unions when die State bases are higher than those accepted 
by itself. 

So that, as far as possible, its purchasing power for the worker shall have a 
continuing stability, the needs element figure in the basic wage, by virtue of 
clauses in the overwhelming majority of awards, is made successively to vary in 
conformity with movements in the worker’s cost of living so far as these move- 
ments can be ascertained by reference to the Statistician’s retail prices index 
numbers (Series “C” All Items). The variation is effected automatically under 
the terms of the awards and — again in the overwhelming number of cases — it 
is made at quarterly intervals . 5 

But the Statistician does not construct these index numbers with a view to 
their use by an industrial tribunal for purposes of measuring fluctuations in the 
cost of living of the humblest class of workers. His aim is to disclose changes in 
the value or purchasing power of the pound in relation to specified constituents. 
He prepares a composite unit comprising what he conceives to be the appro- 
priate quantities of selected commodities and services that he calculates as 
entering into general consumption in Australia (including, for his purpose, a 
provision for house accommodation). The weighting of this regimen or group 
ofcommoditi.es and services is in recognition of the relative importance of those 
items in that consumption, and the regimen, treated in this way, he regards as 
representative of usage in the average Australian community. The extent to 
which index numbers compiled from such a regimen can be employed, with 

^The change is made annually in the sheep pastoral industry, for health inspectors and for 
certain municipal officers; half-yearly in the clothing trades, the printing industry, for 
trustee companies officers, for insurance staffs, assurance superintendents, assurance agents, 

and for journalists (metropolitan dailies in certain States). 
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advantage, in ascertaining the monetary equivalent of the basic wage from time 
to time depends largely upon the degree of similarity between this regimen and 
the actual articles (with the proportions) upon which the wage is expended by 
its earners. There was, as a matter of fact, no unanimity between the regimen, 
directed as it was with reference to the people generally, and the commodities 
purchased by the average unskilled worker when the Statistician first compiled 
Ills indicator lists -for preparation of the *‘C” series All Items retail prices index 
numbers . 6 As, furthermore, the regimen with its weighting has been adhered 
to in substance, the divergence between it and the schedule of commodities and 
services upon which the worker spends his income has, as likely as not, widened 
by reason of changes introduced by the general body of wage-earners into the 
kind and amount of their purchases. Admittedly, the Statistician reviews his 
regimen and the weights given to its constituents at such intervals as are deemed 
desirable or practicable, and his claim that, in the result, a continuity in its 
representative character is maintained is scarcely open to question. As long, 
however, as that regimen is linked to the consumption of the average household, 
revision, of itself, does not necessarily effect a closer identity between a regimen 
that is based on goods and services in common demand, and one that is founded 
on the expenditure of the worker alone. The reliability and usefulness of the 
Statisticians figures as guides for the Court are, in a measure, thus restricted, and 
his calculation of mutations in the value of the currency becomes, from the 
point of view of wage fixation, somewhat theoretical . 7 

The Court has adopted these figures because the Statistician does not pre- 
pare any series of index numbers more suitable to wage assessment. It is undeni- 
able, of course, that some statistical estimate should be applied where it is desired 
to establish a relativity of wage levels to cost of living. A statistical element, as; 
Professor Bowley says, “may be good or bad, accurate or the reverse; but in 
almost all cases it is likely to be more accurate than a casual observer’s impres- 
sion, and in the nature of things can only be disproved by statistical methods”. 8 ' 
But even if numbers were available which were confined to the purchases of the 
workers only, the Court’s problem of accurate assessment would, by no means, 
be solved. Based, as they would be, like the Statistician’s figures, upon averages 
derived from statistical data, such numbers, in themselves, would be mere 
approximations. There is, furthermore, the time lag that is inevitable in any 
circumstance where index numbers are used to assess time changes in the pur- 

6 Series “C” All Items was first compiled in 1921. 

7 And see the observations of Piper J. (as he then was) in the Basic Wage Inquiry Case , 44 
C.A.R., at p. 57. For some account of the Statistician’s regimen and the method followed 
in the compilation of his retail prices index numbers, see Labour Report (Commonwealth 
Bureau of Census and Statistics) No. 33, Chapter I. 

^Elements of Statistics, p. 9. 
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chasing power of wages. In a period of altering prices, the delay in the adjustment 
of wage rates to cost of living can have noticeable results even when amendment 
is effected at quarterly intervals. Where prices are rising, this delay operates to 
the disadvantage of employees, since there is no longer any allowance such as 
“Powers 3/-” to provide a compensation; 9 where they are falling wage-earners 
are, on the other hand, favoured. 

The intention lying at the root of monetary wage correction is also in 
danger of being defeated when workers contrive to spend their earnings on 
articles and services that fall most in days of falling prices, and avoid expenditure 
on those that rise above others when prices are rising. No serviceable method of 
wage adjustment can be devised that can make allowance for any special faculty 
of prudence, or aptitude in the manipulation of the direction given to his pur- 
chasing power, that may be possessed by the individual spender. The latitude, 
however, that is available for the exercise of such discrimination is, in practice, 
limited almost entirely to expenditure upon commodities and services; housing 
accommodation is an item that hardly lends itself in this way to the purpose of 
economy. 1 0 


3. The Desirability of Inserting an Adjustment Clause in an Award 

But, in spite of their shortcomings for the task of wage assessment the 

Court finds the Statistician’s figures highly useful, exhibiting, as they do, a 

general trend in the price movements of the commodities and services upon 

which the worker expends his remuneration. The Statisticians regimen can be 

contemplated, in effect, as broadly typical of the goods and services demanded 

by the workers, while the application of carefully computed multipliers to that. 

regimen assures the further approximation of his figures to the true measure of 

variation of the cost of a regimen compiled and weighted to conform solely 

with the consumption of the workers section of the community. 

Because it is satisfied that a satisfactory relative stability in the purchasing 

power of the basic wage can be preserved by the utilisation of the Statistician’s 

figures, the Court has drawn the attention of the unions, from time to time, to 

the advisability of inserting wage adjustment clauses in awards in which they 

do not already appear. With a reasonably dependable standard of measurement 

available, it seems sufficiently clear that the interests of the worker are better 

suited by the presence of a provision in awards for regular wage adjustment than 

& This was an arbitrary constant amount that it was the general practice of the Court to add 
to its basic wage during the period 1922-1934. 

10 fci its Male Living Wage Inquiry of 1924, the South Australian Board of Industry said — 
rent is like a book packed in a portmanteau so far as the working man’s budget is 

f” 1 * °i he » b V queezed or ada pted. The book remains a fixed and 

inelastic quantity (South Australian Industrial Reports, Vol. VII, at p. 210). 
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otherwise. 11 The number of awards that fail to contain this provision has now 
been reduced to three, viz., those covering bank officials, wool classers, and 
maltsters (in New South Wales). 12 The non-inclusion of adjustment clauses in 
these awards is explained by the fact that no party has seen fit to ask for them. 
Where, during the currency of an award in which the provision has been 
omitted, one party, actuated by motives purely of self-interest, applies for its 
insertion, it is, in general, the practice of the Court, in the absence of consent of 
other parties to the award, to refuse. 13 Such an application, of course, would 
represent an attempt to enjoy a unilateral benefit from the behaviour of prices, 
so that to grant it would allow a party to an award to have had it both ways. If, 
however, the Court believes that a variation of the award to provide for adjust- 
ment is in the real interests of both or all parties, it can be expected to take a 
different view. Thus, in the acute depression days of 1932, employers in the 
liquor and allied trades sought the introduction of the clause into their award. 
The evidence showed, to the satisfaction of Chief Judge Dethridge who heard 
the application, that considerable losses were being incurred rendering impera- 
tive a reduction of costs in all directions (including those of labour), if the 
industry were to survive. In what he regarded as the true interests of both 
parties to the award, the learned Chief Judge decided to grant the relief that 
was asked for. 14 

The actual tables now used by the Court to adjust the needs figure are an 
adaptation, for the Court’s own purpose, of the Statisticians All Items retail 
prices index numbers (Series “C”). Workers in more recent years would have 
preferred the index first used by the Court — the Statistician’s All Houses retail 
prices index numbers (Series “A”) based upon a more restricted regimen of 
commodities than is Series “C” — because they were favoured by it at the time 15 
This index is, however, no longer issued, being discontinued in 1938. 

The Court’s tables show the relative and varying figure fixed for each of 
the six Australian capital cities and the weighted average for all of these cities 
combined; they show the figure for each of what are regarded as the four 
principal country towns in each State and the weighted average of these towns; 
they show the figure for the weighted average of the capital city and these four 
country towns in each State, known as the five towns index; and they show the 

u-ln the Stonemasons Case , Chief Judge Dethridge said that “the practice of adjustment, on 
the whole, is undoubtedly advantageous to the employee” — 31 C.A.R., at p. 634. But 
in regard to the Court’s attitude towards junior workers in this respect, seep. 139 *«/«■ 
12 In Victoria, maltsters are regulated by an agreement filed under Section 24 of the Act. 
In that agreement there is no provision for adjustment. For no other State is there pro- 
vision, either by award or agreement, for Federal regulation of these workers. • 

13 See the Maltsters Case , 30 C.A.R., p. 702. 

14 3i C.A.R., p. 409. 

1B Series “A” was first used by the Court in 1913; its compilation began in 1912. 
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weighted average of these thirty representative Australian towns (including the 
six capital cities), as well as that of other combinations of towns. 

4 . The Problem of the Country Rate 

As stated, the Court in its process of wage assessment and wage adjustment 
aims at awarding rates that would place unskilled workers, wherever situate, in 
possession of an equality of commodity value. But, anxious as it is to ensure that 
its basic wage shall bestow this equivalence in purchasing power upon recipients 
regardless of locality, the Court has thought it desirable, at times, to deviate 
from a strict adherence to this purpose in order to satisfy other demands and 
requirements that are admitted to have claims to its consideration. Where, with 
minor exceptions, the industry is carried on in a capital city, usually the index 
adopted is, in accordance with its general practice, the figure related to that city. 
Similarly if, for the most part, the industry is carried on in some centre beyond 
the metropolis, the base for that industry is likely to be the index number for 
that centre if deemed a reliable guide. Should, however, the operations in 
substance be spread over the four country towns in a State, the base used would 
probably be the weighted index for those country* towns; in the same way if 
over the five towns including the capital city in the State, the five towns index 
of that State, would, in all probability, be adopted as the most suitable. For 
shearers, the thirty towns figure is used, inquiries showing that a great prepon- 
derance of these workers are dispersed widely over Australia and live outside 
the capital cities . 16 The resort to an index such as that of the four towns, the five 
towns, or the thirty towns can represent in a measure, it will be seen, a departure 
from the principle of a commodity equalisation wage in favour of a flat or 
uniform money rate applicable to all workers involved, irrespective of their 
place of employment. The abandonment of the differential principle in such a 
circumstance is, for the most part, a concession to the demands of competitive 
employers where deemed reasonable, although the step is not taken, as the cases 
show, in the face of real opposition from the union or unions concerned . 17 The 
selection of an index number can be said to be dictated primarily by considera- 
tions of substantial justice in respect of all the workers in the industry under 
examination, but with an appropriate regard to the legitimate interests of 
employers, the industry itself and the community generally. 

Importance can obviously attach to the choice of an index number as a 
territorial standard-— e.g., the decision to prefer a four towns weighted average 
index number of a State to that of its five towns. To compile his combined five 

I’S?/ Action 11 of this chapter— pp. 81, 82 infra. 

, g erally, O. deR. Foenander, Solving Labour Problems in Australia , chapter II. 
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towns index, the Statistician selects the index numbers of the five towns in 
question, and then proceeds to multiply them by their respective populations 
and to divide the sum of the products by the sum of the multipliers. The popula- 
tion weight for Melbourne in the five Victorian towns index is approximately 
90 per cent of the whole, so that the use of an index thus heavily dominated by 
the capital city can give but slight effect to any lower cost of living in the other 
towns that are constituents of the index. 18 

While, however, the respective index numbers assigned to the capital cities 
are accepted to denote, with some satisfaction, the relationship of those cities to 
each other in point of living costs, the same satisfaction is not always obtained 
when the index of a capital city and that of a country centre are compared for 
purposes of ascertaining the difference in living costs between those places. In 
many cduntry centres wage-earners escape items of expense that are incurred by 
dwellers in the capital cities — chiefly by reason of the lower rents that are payable 
for housing accommodation — and the extent of the saving is not always mir- 
rored in these local index numbers. On that account, the Court is strongly 
inclined to fix a country basic wage at a constant 3/- per week less than the 
contemporaneous metropolitan rate of the State in question. The deduction is, 
of course, a purely arbitrary figure because of the lack of information that is 
available to ensure accuracy. 19 But it might be added that, if by force of cir- 
cumstances employees in a certain district five in tents, and in that way are not 
called upon to pay house rent at all, it is not the practice of the Court to reduce 
the basic wage for that district by reason of that fact alone. The Court’s view, 
on the contrary, is that where workers are compelled to endure the discomforts 
and absence of amenities that are incidental to camp life, they are entitled to an 
equivalent in money of appropriate housing accommodation. 20 

It should be emphasised that the general disposition of the Court to deduct 
3 /- per week for the purpose of establishing as close an identity of purchasing 
power as possible between the rates awarded for the metropolis and a pro- 
vincial centre respectively has, by no means, assumed concrete shape as an 
invariable practice. At the most, the attitude can be estimated as a rule of conduct 
resting on a presumption that can be rebutted by evidence showing that an 
incorrect figure is the result of the application of that rule. There is no cause for 
surprise, therefore, to find that the contemporaneous capital city basic wage has 
at times been assessed, or even exceeded, as the proper figure for a country 
centre. The reason for this step is often misunderstood, so much so that other 

^Correspondingly, the Sydney weight is approximately 89 per cent; Brisbane 77 per cent; 

Adelaide 91 per cent; Perth 87 per cent; and Hobart 57 per cent. 

18 See the remarks of the Full Court in the Commonwealth Railways Commissioner Case , 32 
C.A.R., p. 371. 

20 See the Engineers Case , 22 C.A.R., p. 629. 
d2 
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applicants seeking the award of the metropolitan rate for a provincial area with- 
out proving its appositeness, have felt aggrieved at the Court’s refusal to comply. 
In the Engineers Case, for example, Chiefjudge Dethridge rejected the claim that 
Adelaide rates should be allowed for the iron works at Iron Knob (South 
Australia), 21 expressly disapproving of previous decisions of Mr. Justice Powers 
which, he was careful to point out, constituted a departure from the ordinary 
practice of the Court. 22 In circumstances where there is justification for the 
conclusion that the local index number correctly reflects the cost of living, it is 
the practice of the Court to adopt it in preference to the figure for the capital 
city with the customary 3/- deduction. If, too, from the evidence adduced— 
whether in the form of an index number or otherwise — the Court is led to the 
belief that living costs in a locality are higher than those of the metropolis, a 
loading is usually allowed, making the money wage for that centre in excess of 
that of the capital city. 

Where, of course, costs of production in the country are not higher than 
those in the metropolis, adherence to the practice of 3/- deduction, if not 
warranted by the divergencies in living costs, can give rise to reasonable objec- 
tion on the part of city business competitors. Such a situation arose in reference 
to manufacturers in the Port Kembla and Wollongong District and in the New- 
casde District (both in New South Wales). The Full Court found, on the 
evidence, that the Port Kembla and Wollongong District was well provided 
with a serviceable and convenient port with harbour facilities, enablin g employ- 
ers, in respect of the freight factor, to compete on a basis of substantial equality 
with Sydney entrepreneurs and, at its request, the Statistician compiled index 
numbers for this district. As a result, it was seen that the cost of living was 
approximately the same as that in Sydney. The Court, thereupon, ordered that 
the basic wage for the district should be assessed and adjusted upon the con- 
temporaneous index figure for Sydney. 23 It took the same course of imposing 
the Sydney index in an application to vary awards covering the Newcastle 
District where, because of the presence of coalfields, manufacturers enjoy an 
advantage in relation to coal costs over their rivals in Sydney. The Statistician’s 
inquines again showed that living costs were practically identical in the New- 
castle District and in Sydney. 24 

The fixation of a provincial basic wage has raised for the Court, indeed , 
problems beyond that of finding the required relativity in living costs between 
the metropolis and other centres. Failure to fix a satisfactory rate may well have 
n 2s C.A.R., p. 1209. 

En £ meers Case, 20 C.A.R., p. 982; and see also the Engineers Case , 20 C.A.R., p. 

2 *Metal Trades Case , 34 C.A.R., p. 642. 

*Metal Trades Case , 34 C.A.R., p. 817. 
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important repercussions upon population movements and the distribution of 
industry. Where the rate errs on the low side, the worker, already under tempta- 
tion from other attractions that city life holds out, may be induced to abandon 
his employment at the earliest opportunity to seek the more profitable metro- 
politan rate. The men most influenced by such considerations would presumably 
be the more enterprising element, so that local industry might tend to be 
deprived of its most vital and efficient artisans. But if, on the other hand, the 
country rate is corrected to approximate the city figure, the ultimate result may 
well be the same. Employers in country districts, labouring at a disadvantage in 
competition with city manufacturers by reason of such extra costs as railway 
freights on raw materials and capital goods carried to the country, and on the 
finished product on the return journey to the city, may find it impossible to 
continue in industry, and workers will be forced to find suitable employment 
in the city. 

The question of the appropriate rate has arisen in respect of men belonging 
to a capital city who are there engaged to perform work in a country centre that 
requires their residence in it over some length of time. In the Carters and Drivers 
Case , the union asked that its members who were thus placed should be allowed 
the higher city rate, on the ground that their homes were being maintained at 
city prices. The matter was before the Court, however, in the form of an 
application for an interpretation of the relevant award, and not for its variation. 
Chief Judge Dethridge, who dealt with it, was thus limited in his jurisdiction to 
a declaration of the true meaning of the award. Although sympathetic with the 
claims of the men on their merits he was forced, by a proper construction 
according to judicial principles, to a conclusion that denied the relief for which 
these workers had hoped . 25 

Once the Court has assessed a rate for a district, it is its practice to apply 
that rate to all employees in the district. It may happen that some wage-earners,, 
who are members of co-operative societies, are fortunate enough to obtain 
necessaries at cheaper prices than if they were forced to buy them through the 
ordinary trade channels. Or, it may happen that particular workers may be 
paying less rent than is attributed to that item in the compilation of the index 
number. Of such facts the Court takes no recognition, because it proceeds only 
on averages. Thus, it is the practice of the Commonwealth Railways Commis- 
sioner to provide his employees in certain areas with houses at advantageous 
rents, and to supply most of their food requirements at cost price. Citing these 
facts in support, he asked the Court to fix a special basic wage for railway 
workers lower than that determined for the district. The application was refused 
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by Judge Beeby (as he then was) in the North Australian Workers Union Case , 26 
although a similar request had previously been allowed by Mr. Justice Powers. 27 
There can be no doubt that the later of these decisions is in conformity with the 
principles followed by the Court in the fixation of the basic wage. Other than 
the decision of Mr. Justice Powers adverted to, there is no recorded case in which 
the Court has determined a separate basic wage for an industry in a district in 
which the district cost of living has been ascertained. Of course, the enjoyment 
of these benefits by a substantial number of railway workers may eventually 
affect the average of commodity prices and house rents for the district. If, and 
when, that should be proved, the Court could be expected to lower the district 
basic wage accordingly. 

5. The Deduction for “Keep” - 

It is the accepted usage governing some industries almost of necessity, that 
employees who are absent from their place of residence for some appreciable 
period of time should be “found” — e.g., seagoing employees and sheep shearers 
•on the “expedition”. 28 Their case must be carefully distinguished from that of 
men who are not ordinarily away for any length of time — thus, road construction 
workers, carpenters and joiners, builders’ labourers, and various types of 
employees in the metal trades. To the latter it is the practice of the Court to 
award what are sometimes spoken of as “away from home” allowances, cover- 
ing such out-of-pocket expenditure as that upon extra travelling, lodging and 
meals. 29 The remuneration of these workers is not increased, to any extent, by 
the occasional receipt of these compensatory payments for, as Chief Judge 
Dethridge pointed out in the Merchant Service Guild Case , their households are 
“arranged to provide for them as constant occupants”, 30 so that the normal 
household disbursements continue without any diminution worthy of note. 

With the class of worker comprised of such as the seagoing employee and 
the sheep shearer the saving to the home is, however, real. It is known that the 
men are to depart and to remain away for a considerable period, and steps can 
be taken to reorganise the conduct and expenditure of the household to meet 
the situation. Accordingly, as a matter of justice, the Court takes cognisance of 
this circumstance in calculating their wage rate. Difficulties, however, arise in 
assessing the amount of the reduction that is to be effected in the wage on that 
account. Two conflicting principles suggest themselves, according as the matter 
26 2s C.A.R., p. 897. 27 i9 C.A.R., p. 556. 

28 By an “expedition” is meant the period beginning with a shearer’s departure from home 
on a round of stations for shearing purposes, and ending with his return. 

29 And see the Engine Drivers and Firemen Case , 48 C.A.R., p. 981; and also the Waterside 
Workers Case, 47 C.A.R., at p. n. 

"27 C.A.R., at p. 504. 
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is approached from the angle of the employer, or from the viewpoint of the 
employee. The application of these principles can bring about different results, 
and their implications and suitability have been explored by the Court. Con- 
cisely stated, is the deduction to be assessed on the basis of the costs incurred by 
the employer in supplying food and accommodation, or is the actual relief to 
the home by the provision of these benefits to the wage-earner to be accounted 
the governing consideration? The Court now acts upon the second of these 
principles— the logical outcome of its conception of the basic wage as a family 
wage as distinct from a remuneration designed as sufficient only for the personal 
and individual needs of the wage-earner himself. As a family wage, the wage is 
seen as a spreading of certain necessaries and conveniences over the entire family 
unit. That is why, in return for board and lodging provided for the employee, 
the Court is prepared to credit to the employer, only such a proportion as will 
not leave the wife and children constituent in the family unit worse off than if 
their breadwinner were resident at home and in receipt of the whole of his wage 
in the form of actual currency. As a consequence, the basis of computation of 
the allowance to the employer is the amount that is saved to the home from the 
food consumed elsewhere by the wage-earner, from any saving in wear and 
tear on his clothes and any further saving from fares to and from the locality of 
his employment. Admittedly, this amount does not correspond with the expen- 
diture incurred by the employer in the maintenance of the employee; the 
evidence, in fact, shows that it falls substantially short. Such a circumstance, 
however, cannot be accepted as material if the Court is to succeed in its aim of 
securing living standards throughout the community. It must, in accordance 
with its own policy constantly and repeatedly laid down, take every step within 
its power to assure to the wife and family the benefits that are designed for 
distribution over all components of the family unit . 31 

6. The Reference to the Cost of Living Trend 
There are occasions upon which the Court has deemed it appropriate to 
determine a special basic wage for an industry which, in the result, does not 
necessarily coincide altogether with its own declared rate for industry. This is 
the case where the Court’s assessment is an estimated average of future amounts 
of its own basic wage, as adjusted from time to time. But this advance fixation 
is merely an adaptation, and constitutes no true exception to, or departure from, 
its principle of awarding a basic wage throughout industry that aims at estab- 
lishing an equality of purchasing power in the hands of all recipients. Examples 

ai See the Seamen Case , 34 C.A.R., p. 680; the Merchant Service Guild Case , 35 C.A.R., p. 

442; the Marine Stewards and Pantrymen Case , 22 C.A.R., p. 193; the Merchant Service Guild 

Case , 48 C.A.R., p. 577; and the Pastoralist Case, 39 C.A.R., p. 632. 
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should make this point clear. Under the bank officials award, and the wool 
classers award, the basic wage for purposes of calculating the remuneration of 
employees in the industry was determined at the likely average amount of the 
Court’s own basic wage for industry, after allowing for fluctuations, over the 
entire period of the award’s currency. The Court’s basic wage at the time of 
making the award would, in such circumstances, be adopted only if, for the 
duration of the award, rises and falls in the cost of living cancelled each other 
out— or at least approximately. Similarly, in framing its sheep pastoral award, 
it is the practice of the Court to make a prospective estimate of the mean amount 
of its basic wage assessed and adjusted upon the index of thirty towns (weighted 
average) during the life of the award, and to build remuneration rates for the 
industry with that amount as a base. Considerations of practical justice explain 
this attitude of the Court in the instance of bank officials and wool classers, because 
the awards in question do not include any cost of living adjustment clause. In 
the only other award under which rates are not adjustable to movements in the 
cost of living— i.e., the liquor trades award appertaining to maltsters in New 
South Wales— a similar course has not been pursued. This, however, is a consent 
award, and no reasons are forthcoming in explanation of the agreement of the 
parties. Under the sheep pastoral award, rates are adjustable annually to cost of 
living variations, with the provision that no change is actually to be effected if 
the calculated alteration is inconsiderable. Employers and employees on the 
pastoral properties are not in easy touch with sources of information from which 
changes in living costs can be readily ascertained, and much dissatisfaction 
among employees can be avoided, and a good deal of convenience can accrue 
to managers, under an arrangement that makes for certainty of rates. In the best 
interests of this industry, accordingly, stability of rates is ensured for at least the 
length ot the shearing season. Success in the policy of rates constancy over the 
full period of an award depends, of course, upon the degree of exactness with 
which the future trends in price movements have been anticipated at the time 
when the award was made. 

7. Monopoly Conditions 

It has been explained that, subject to certain slight modifications when, 
because of some distinguishing feature in an industry it is thought desirable to 
award a flat or uniform money rate, the Court’s settled policy is to assess differ- 
ential basic wage rates enabling employees to enjoy, as nearly as possible, an 
equivalence of purchasing power irrespective of the place in which they are 
located. Every employer is under a legal obligation to pay at least the wage 
applicable under the award, whether the industry in which he is engaged, or the 
particular factory which he operates, returns a profit or not. No concession in 
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this respect is allowed in any circumstances to an industry or factory, where 
balance sheets show a loss. If, in the national interest, it is deemed desirable that 
production in that industry or factory should not cease by reason of an insup- 
portable wage cost, it is, in the Court's view, a matter for Parliament to find 
the necessary funds for its continuance. 

On the other hand, the Court has not required an individual industry or 
employer to pay unskilled workers at higher than die basic rate, solely on the 
ground that the industry or person in question is capable of sustaining the extra 
charge. This extra capacity to pay could be the result, of course, of such consid- 
erations as higher product prices, lower freight and transport charges, better 
machinery or superior entrepreneurial ability. But, although no actual order to 
this effect has ever been made, it would appear that the Court would not be 
altogether opposed to applying special considerations where its award is sought 
against a respondent which is operating in monopoly conditions, or which is in 
enjoyment of a public franchise. Thus, in the Metal Trades Case the Full Court, 
in restating its principle of consistency in respect of its basic wage, said— “The 
mere fact that an employer is very prosperous and wealthy does not justify 
discrimination against him. Such discrimination has always been regarded by 
this Court as unsound and inexpedient in general, but possibly an exception 
should be made in the case of a prosperous monopoly where the prescription of 
a bonus in addition to the basic wage may perhaps be justified ”. 32 

In the emergency days of 1931, however, when it felt compelled to lower 
rates throughout industry in general, the Court actually refused to permit a 
corresponding reduction to companies which, by their favoured position of 
monopoly, were seen not to have suffered by the changed conditions. It took 
the very proper and reasonable objection that, in principle, shareholders returns, 
already adequate, should not be inflated at the expense of wage-earners. But 
where, on the other hand, a privileged or sheltered company, by purchasing 
raw materials at higher rates, or selling its commodities at cheaper prices, was 
passing on to primary producers in difficulties, or to the consuming public, the 
advantages or benefits accruing to it as a consequence of a lowered wage, the 
Court showed a disposition to make no distinction between monopoly and 
other tra din g corporations in hearing applications for a reduction of the basic 
wage . 33 

32 35 C.A.R., at p. 507. . , 

33 See the judgment of the Full Court in the Gas Employees Case, 30 C.A.R., p. 770; in the 
Storemen and Packers Case, 30 C.A.R., at p. 778; and in the Glass Workers Case, 31 C. A.R., 
at p. 845. And see also the judgment of Judge Beeby (as he then was) in the Colonial Sugar 
Refining Case, 30 C.A.R., at pp. 785-787* 
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8. The Sub-Normal Worker 

For adult workers who, by reason of their age, slowness in operation, or 
infirmity are unable to obtain employment at minimum rates, awards usually 
contain a special provision. They allow a lower rate to be paid if the union 
which is party to the award is agreeable, or, in the absence of a consent by the 
union, such rate as is approved by the Registrar or a deputy-registrar of the 
Court. As a further safeguard against exploitation, it is usually provided that 
the consent must state the name of the person to be employed, the nature of the 
proposed employment, the name of the proposed employer, the rate at which 
wages are to be paid and the grounds upon which the consent is given. In 
addition, the award usually provides that the consent shall not remain in force 
beyond a specified period, and that it shall be filed in the Court’s registry and 
be available for inspection. 

The unions, however, are far from satisfied with the general principle of 
allowing the engagement, in this way, of workers at less than the award rate, 
fearing that by the grant of such permits, the standards required from the normal 
grade of worker in the industry will inevitably be raised. It can be added that 
the number of permits filed in the Court is remarkably small. 

9 . The “Go Slow” Employee 

Nor is the principle ot the basic wage — that there is a minimum at a rate 
below which no normal adult male employee is permitted to work — really in 
issue if the Court be asked to lower the rate for workers who “go slow”, or 
who, by other devices or expedients, seek to evade their responsibility to society 
for showing a fair average return for a day’s work. The Court lias never gone 
so far as to reduce the basic rate in such circumstances, but there are dicta to 
support the view that it might assent ifconvinced that men of their own volition, 
or in observance of union restrictive rules not authorised or approved by fie 
Court, deliberately shorten output. Thus, in the Waterside Workers Case, Judge 

Beeby (as he then was) said— “If this Court is convinced that men in 

some ports are deliberately giving below fair average results, should it award 
them the same rates of pay as those in other ports who have not adopted such 
an anti-social policy? I think not. If I had been free to do so I would have 
awarded lower basic rates to ports in which the policy of limitation of results 
prevails . 34 It would seem that the Court could not, for long, defer taking some 
such action in order to protect employers, and to avoid discontent and unrest 
among wage-earners in other industries who do not so comport themselves. 
u 26 C.A.R.,atp. 893, 
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The fact, too, that the basic wage is strongly rooted in the ethical consideration, 
adds force to the contention that those who are oblivious of their duty to the 
community have little claim upon its fostering care. 

10. Native Labour 

The case, too, of the aborigine or full-blooded member of a native race is 
special in character, presenting unusual difficulties by reason of the habits, 
traditions and relative occupational incapacity of these men. The States, how- 
ever, have made separate and particular legislative provision for the welfare of 
aborigines, and the Court has taken the view that, in general, the situation is 
better left in the hands of authorities more qualified than itself to deal with the 
problem. Accordingly, in native employment, it does not attempt to impose its 
own rules and standards, unless it is satisfied that there is clear and cogent 
evidence of exploitation of native labour, or of conduct prejudicial to the 
reasonable interests of the ordinary white worker. Judge Kelly, in refusing in the 
Pastoralist Case to apply award rates to aborigines employed as station hands on 
the pastoral properties, affirmed the proposition that it is “desirable that all 
matters connected with die protection of the natives and the encouragement of 
their employment should be left as far as possible with authorities who must be 
acquainted' more intimately than this Court can be with the varying local 
problems — problems indeed of quite a different nature from those with which 
this Court is equipped to dear’. 35 

ii. Statement to Illustrate the Fact that Different Price Index Numbers are used for 
Adjustment of the Needs Basic Wage in Different Industries 

A Price Index of the six capital cities is used for the following industries — 
Actors; assurance agents; assurance superintendents; boot and shoe operatives; 
clothing trades; insurance staffs; journalists; marine cooks; marine engineers; 
marine stewards; merchant service; radio telegraphists; seamen; ship carpenters; 
ship painters; shipping officers; shipwrights and ship constructors; tally clerks; 
tanning; trustee company officers; and waterside workers. 

A Price Index of five capital cities is used for musicians; and printers. 

A Price Index of four capital cities is used for the food preserving industry; 
for journalism (press agencies); and for the saddlery industry. 

A Price Index of two capital cities is used for the felt hatting industry. 

* 5 The case is not yet reported, but the matter was before the Court in appEcations by the 
Graziers Association of New South Wales and the Australian Workers Union for vari- 
ations of the Pastoral Industry Award, made by Chief Judge Dethridge in 1938 (39 
C.A.R., p. 632). Aborigines had been excluded from the award of the learned Chief 
Judge, and also from his prior award of 1932 (31 C.A.R., p. 710). 
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*4 Price Index of thirty towns is used for the dairying industry; and for pastoral 
workers. ' v 

A Price Index of twenty towns in the four States affected is used for the flour 
milling industry, 

A Price Index of Jive towns is used for wool and basil workers (for workers 
in New South Wales, five towns in New South Wales; for workers in Victoria 
five towns in Victoria). In the Railway Workers awards, the five towns figure 
in the respective States is adopted. 


Chapter IX 

THE ECONOMIC ASPECT OF THE BASIC WAGE 
i. The Basic Wage in its Earlier Stages 

B EFORE the decision in the Basic Wage Inquiry Case of 1934, it was 
usual to place the emphasis on the social foundations of the Court’s 
basic wage to the neglect, somewhat, of its economic implication. 
It is too often overlooked that the Harvester wage, originating in a 
declaration of Mr. Justice Higgins in 1907 under the Excise Tariff Act of 
1906, 1 and first actually applied to wage fixation as an award in the Marine 
Cooks, Bakers and Butchers Case of 1908, 2 was, in itself, an economic as well as 
a social wage. As calculated by the learned President of the Court, the 
Harvester wage was an amount which, besides making available to the 
average family unit a decent standard of living, was, as a fair and reasonable 
wage, within the capacity of reputable employers to pay. Employers, themselves, 
admitted that they could afford the wage, and in this Marine Cooks , Bakers and 
Butchers Case Mr. Justice Higgins said that he would like it to be understood 
that he had never ruled that the capabilities of industry to carry that wage should 
not be taken into account. 3 Throughout the period when he was President, as 
well as during that which followed his resignation in 1921, the Court always 
made the welfare of the industries entrusted to its jurisdiction a matter of para- 
mount consideration. Mr. Justice Higgins might speak of the basic wage as 
sacrosanct and beyond the reach of compounding or bargaining, and hold that, 
irrespective of its financial condition, an industry must pay it. 4 He might, with 
frank but yet engaging brutality, condemn an industry that could not afford it 
as parasitic and not entitled to an existence in the Australian economy unless 
Parliament, acting in the national interest, chose to make up the difference 
between what it could sustain from the sale of its products, and the basic wage. 5 

*2 C.A.R., p. 1. . 

H C.A.R., p. 55. This was the “first true arbitration case” — H. B. Higgins, A New Pro- 
vince for Law and Order , p. 5. It is interesting to observe that the rates fixed by Mr. Justice 
Higgins in the Harvester Judgment of 1907 in reference to employees in the agricultural 
implement and machinery making industry did not come into legal operation by reason 
of a High Court decision which; on constitutional grounds, held the Excise Tariff Act to 
be ultra vires— The Commonwealth v McKay, 6 C.L.R., p. 41 (1908). This Act being declared 
invalid, the determinations of Mr. Justice Higgins became inapplicable to the industry in 
question. Actually, the Federal Arbitration Court did not deal with the agricultural 
implement and machinery making industry in a comprehensive manner until the year 
192-5 — see the Agricultural Implement Workers Case , 22 C.A.R., p. 479-, In the intervening 
years employment in the industry was regulated by State industrial tribunals. 

*2 C.A.R., at p. 64. And see H. B. Higgins, A New Province for Law and Order , p- 53- 
*See The Broken Hill Pty. Co. Ltd. Case , 3 C.A.R., at p. 32. 

*And see the Basic Wage Inquiry Case , 37 C.A.R., at p. 593. 
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Yet, no other member of the Court has displayed a greater solicitude for 
industry, and maintained a more constant vigilance to see that the industrial 
structure of the country should not suffer from his decisions, than the learned 
second President of the Court. The Court, in fact, has at all times warned the 
unions of the dire consequence to the workers themselves if wages are lifted to 
levels beyond those that industry, as a whole, can support. 6 

The error, or misunderstanding, of those who did not appreciate the two- 
fold implication of the basic wage from its outset was encouraged, no doubt, by 
the habit of describing it as the “Harvester Equivalent”, or, in later days when 
“Powers 3 /-” became general as a loading to overcome the lag in the adjustment 
of wages to prices, as the “Harvester Equivalent plus Powers 3 /-”. Neither of 
these descriptions is correct of the wage as it stood, even before its review in the 
period of the Basic Wage Inquiries 1930-1934. For, over the years, the real 
value of the Harvester wage had been augmented in a number of directions — 
e.g., by the concession of different kinds of allowances, re-adjustments of shift 
and overtime rates, shorter hours of work, the extension of weekly hiring, 
holidays and annual leave with pay, privileges and amenities of various categories. 
Classifications for semi-skilled work, too, had been multiplied, so that men of a 
type legally entitled in the earlier years to the basic wage only had become 
upgraded, and were able to command higher rates of payment. “Merit 'money”, 
whether purely voluntary, or under pressure from the Court in profitable indus- 
tries, had, too, expanded. 

Summarily stated, the real legal wage of the lowest or humblest group of 
workers anterior to the emergency Court orders of 1931 that effected, in the 
great majority of occupations, a reduction to the extent of 10 per cent, was in 
indeterminate excess of the value of the Harvester Equivalent with the Powers 
loading, and this group had diminished relatively to the remaining body of 
employees in the community. 7 The accretions to the Harvester Equivalent, and 
the promotions to classifications, were in recognition of the increasing pro- 
ductivity of the country, and they can be interpreted as a reinforcement of the 
economic factor governing the basic wage. The basic wage was something 
more than in die nature of a “legislative minimum wage imposed to prevent 
sweating”, 8 resting entirely on humanitarian principles. 

The steady improvement in labour standards adverted to had been accomp- 
lished without the disclosure, before the depression beginning in 1929, of 

6 Thus, in a joint judgment in the Basic Wage Inquiry Case of 1933, Chief Judge Dethridge 
and Judge Drake-Brockman said that such an action would be merely a “disguised 
injustice to the wage earners themselves as well as an injury to the nation” — 32 C.A.R., 
atp- 93* 

7 See the observations of Chief Judge Beeby in the Basic Wage Inquiry Case (1941 ), 44 
C.A.R., at p. 51; and see also those of Piper J. (as he then was) in the same case at p. 64. 
8 Australian Workers Union v Abramowski and Others, 28 C.A.R., at p. 603. 
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perturbing unemployment figures, or the revelation of other signs that labour 
costs might be too high. Overseas capital had been attracted to Australia, 
enabling new secondary industries with heavy expenditure in wages to be 1 
established (e.g., motor car and aircraft), and older ones to be expanded (e.g., 
steel, cement, rubber and textiles). Some smaller firms may have disappeared, 
or been forced into amalgamations, but while, in this connection, the influence 
of a tariff of reasonable proportions should not be overlooked, it can be fairly 
claimed that not one industry of note was lost to the country by causes directly 
traceable, or fairly attributable, to the pressure of wage costs. The elevation of 
standards beyond the familiar Harvester Equivalent with the Powers 3/- 
addition had been so controlled, and moulded, as not to prejudice industry, its 
healthy expansion, or the growing opportunities that it provided for employ- 
ment. The Harvester Award was clearly in the nature of a hasty and a snap 
finding, but subsequent decisions and orders of the Court, by a constant testing 
against the economic background, must have largely cured any defects or 
maladjustments in the basic wage, on its economic side, that might be assigned 
to its origins. 

2. The Report of the Royal Commission on the Basic Wage 
It is undeniable that the Report of the Royal Commission on the Basic 
Wage presented in 1920 was, as a document, immeasurably more accurate and 
satisfying than the brief investigation that Mr. Justice Higgins was able to set 
on foot in dealing with the application under the Excise Tariff Act. Indeed, as 
emanations from scientifically conducted inquiries, the Report and the Har- 
vester judgment are not comparable. The Commission was constituted of a 
chairman and six others, three nominated by employer organisations and three 
by employee organisations. It was instructed to inquire into, and report upon, 
inter alia “the actual cost of living at the present time, according to reasonable 
standards of comfort, including all matters comprised in the ordinary expendi- 
ture of a household, for a man with a wife, and three children under 14. years 
of age, and the several items and amounts which make up the cost”. It had the 
assistance of skilled advocates and investigators who collected evidence for its 
use, and it pursued its inquiries in all six capital cities. On the other hand, the 
proceeding of Mr. Justice Higgins was cursory and superficial, being limited to 
ascertaining from some reputable Melbourne employers the rates at which they 
were paying their workers. The learned President of the Court himself described 
his conclusion as “empirical”. 9 On no occasion did he claim any merit for his 
Harvester wage, and he was never without hope that it could be replaced by 
something that might prove more exact. He declared, somewhat testily, in 
*H. B. Higgins, A New Province for Law and Order, p. 53. 
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1919, that the Court had repeatedly invited full inquiry on scientific lines as to 
the cost of living, but that no response had come from the Government. 

The actual correctness of the findings of the Commission has never been 
impeached. The Court at no time dissented from them, or decried them, and its 
refusal to apply them did not, in any sense, imply a rejection. But the Com- 
mission’s “wage”, in terms of the reference to it by the Commonwealth 
Government, was not a wage for the lowest level of worker only— the Court’s 
unskilled worker. It was not a basic wage; the Commission had determined, as 
Mr. Justice Higgins said in the Engineers Case, “reasonable standards of comfort 
not by reference to any one type or group of employees, but by reference to 
the needs which are common to all employees” The conclusions could not 
be turned directly to account, therefore, by the Court in its technique of fixing 
a legal minimum wage for the unskilled male adult and proceeding fro'm that 
figure to determine minima for other groups of workers. An application had, as 
a matter of fact, been made to the Commission to restrict its inquiry to the case 
of the “humblest worker”, but it was not successful. The non-use of the Com- 
mission s Report by die Court cannot, therefore, be taken as a disregard of 
economic and other information ascertained from the only reliable inquiry into 
costs of living that has yet been undertaken in Australia . 11 On die contrary, the 
published figures and comments of the Federal Statistician, and the admissions 
of the Chairman himself in a subsequent Report, established it indubitably that 
the Commission’s “wage” was beyond the capacity of the country to sustain. 
The Court s attitude is, thus, further evidence of its determination to confine 
wages within economic limits, and to preserve a correlation between wages and 
economic realities. 

Regard, too, for the economic situation is seen in the decision of January, 
1931 to reduce its own basic wage— a step dictated by a view of the exigencies 
of die economic situation, and the general industrial outlook . 12 Whether the 
decision was sound, even on economic grounds, is immaterial for the moment, 

1 # *L' £ 3 ~ 3 ‘ Md SCe the rermrks of Chiefjudge Dethridge In disallowing 
« ’<? a TlZ aS ‘ 0f the H “ r wfge, in the Glass 

Empbylefcle^C^l: f 3 s. ^ Powersalso ejected the claim in the G*s 

U to *ono^c^an^toft 0? ’ S fmdin f 7 as C ° !t ofHvin S » its bash, and not directly related 
la Advertine to this inrfomJft-’ u ^? ss ’ s ? urce °f valuable economic information, 

that the Court J 2 * ? C < " ourt, i n t ? ie Munition Workers Case said— -“It is clear 

maintain a familv' of V* a ^ asure /o r t its basic wage, not the amount required to 

££5bfe Swu 6 and c ^ dlea at the standard accepted as normal and 

industry woidd inrivow tb « amount which the productive capacity of 

“ a SSn b« ril p “ f C °r- * Uow to be » adult male wagleamers 

imposed^uncm thL ST f™ 7 * Ae “ ar § inal stracture - wliich should be super- 
qualifications’ and thr mnt ° n f amour | t > f° r shill, experience and other necessary 
(50 C.A.R,., at p 206) ec l uent a Pproprxate levels of wages for women and for minors” 
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but it does provide additional testimony of the Court’s recognition of the 
productivity factor in the fixation of its basic wage. 

3. The Decisions of 1934 an ^ Later Years 
It could be averred, from its language in the Basic Wage Inquiry Case of 
1934 and at later dates, that the Court has profoundly revised its earlier con- 
ception of the integrals of the basic wage, averting or veering away strongly 
from the ethical aspect to stamp it heavily, or even purely, as a productivity 
wage. “Whatever family unit is adopted by a wage-fixing body”, said the 
majority of the Court (Dethridge C.J. and Drake-Brockman J.) in the Basic 
Wage Inquiry Case of 1934, “the power of that body to endow that unit with 
any desired standard of living depends on the productive capacity of the com- 
munity* as a whole”. 13 But, the Court did not in that case positively say, nor 
has it anywhere since definitely indicated, that it had relegated the notion of a 
family wage into the background, or that its wage might be insufficient to meet 
the normal and reasonable needs of the average-sized family. The majority of 
the Court in the Basic Wage Inquiry Case alluded to, said, on the contrary, that 
“in determining the amount of a living or basic wage, there is sound economic 
warranty for the ascertainment of the real average family unit and of the cost 
of providing something like die standard which such families of well employed 
labourers have already reached”. 14 The majority judges went on to add — “This. 
Court has tried to determine such a wage level as will be economically sound,, 
for otherwise it will not be sustainable, and at the same time such a level as will 
give to the average family unit a standard of living which is the highest the- 
present and likely income during the next few years of the Commonwealth 
can provide”. 15 In the most recent of the Basic Wage Inquiry Cases, Chief Judge 
Beeby said — “The Court has always conceded that the “needs” of an average 
family should be kept in mind in fixing a basic wage” 16 Whatever were, or are, 
the intentions of the Court, it is clear that no concrete change has been introduced 
that is not in strict conformity with what can be visualised as taking place, had the 
Court remained of the same mind on the subject of wage fixation as it was in the 
earlier decades. It can be surmised that Mr. Justice Higgins, Mr. Justice Powers 
and the deputy-presidents, in their recognition of the economic ingredient of the 
basic wage, would almost certainly have acted in a manner the same as, or closely 
similar to, that observed by Chief Judge Dethridge and his colleagues in the- 
’thirties, and Chief Judge Beeby and his brother judges in the situation of 1941. 
There is nothing on record to show that the Court, as at present constituted, is. 
inclined to import any weakening into the firm social foundations upon which 

19 33 C.A.R., at p. 149. u Ibid., at p. 150. l5 Ibid., at p. 152. 
u Basic Wage Inquiry Case (1941), 44 C.A.R., at p. 47. 
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Mr. Justice Higgins implanted the basic wage at the outset. Judge O’Mara, 
employing the language used by Chief Judge Dethridge in the Road Construction 
Workers Case , 17 could still speak of die basic wage, in the Metal Trades Case of 
1942, as “a wage which is adopted as a minimum not as a measure of the relative 
value of different sorts of unskilled work but for reasons of general social 
welfare.” And he could add, in the same judgment, that although “now the 
basic wage of this Court may not be assessed on a stricdy needs basis, it has been 
fixed and adjusted to variations in the purchasing power of money so as to 
enable an employee with family responsibiliries to meet certain obligations”. 18 
In the Munition Workers Case , too, the Full Court could say — “We do not think 
it can be denied to-day that the adult male worker has a right, as a matter of 

justice, to a family living wage it is plain that the Court has not held that 

its basic wage has been fixed at too low a figure to meet the normal and reason- 
able needs of a family of husband, wife and at least one child. Nor has its 
adequacy to that extent been questioned. In this sense it can still be regarded as 
a family wage, inasmuch as it has been accepted as sufficient at all events to 
provide ‘frugal comfort* for a man, his wife and at least one dependent child”. 19 

Perhaps the utterances of the Court in latter days, where reference is made 
to principles of productivity in the problem of wage assessment, are expressive 
of a twofold purpose. In the first place, the Court may have intended to impress 
upon union advocates, and the generality of labour industrialists, the need for 
attaching a proper weight to the matter of the capacity of the national income 
to support a particular level of wage. Employees are prone to forget that the 
measure of their wage has a relation to the price realised in the market by the 
product of their labour. In the second place, it may have aimed at reminding 
entrepreneurs that they are equally at fault where they do not recognise .the 
right of the worker to a share in increasing prosperity. Employers nourishing 
sentiments such as these require to be taught that it is the province of industry 
in a country’s economy to sustain men in health and contentment to the highest 
degree possible, as well as to provide rewards for themselves. Assuming this to 
be the correct interpretation to be placed upon the language of the judgments, 
and the true explanation of the increased prominence that the judges have, in 
recent years, given to the economic constituent of the basic wage, the Court, 
to achieve its objects, may have been wise in making its formal break with the 
effective Harvester wage in the unmistakeable and spectacular manner that it 
adopted in 1934. That wage, from its traditional association with the ethical, 
17 39 C.A.R., at p. 864. 

a8 47 C.A.R., at pp. 214, 215. And compare the remark of Chief Judge Dethridge in 
Australian Workers Union v Abramotvski and Others — “That adult basic wage is given not 
because it is a wage which the market value of the product of an industry justifies” (28 
C.A.R., at p. 610). 19 50 C.A.R., at pp. 203, 208. 
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might be calculated to lessen the incentive of the worker to produce, and to 
attenuate the moral uprightness and sense of pride that spring from a belief that 
he is worthy of his hire. Thinking, too, in terms of the convenient and exact 
mathematical formula known as the Harvester Equivalent, without an appreci- 
ation of the real attitude .of the Court towards the economic factor, might 
easily induce in entrepreneurs a careless disposition, or habit of mind, to read, 
into standards as represented by the wage a stabilised mechanism or an actuarial 
calculation beyond the vision of improvement. It would be reasonable to 
conclude, therefore, that the “unpegging” from the Harvester Award denotes 
anything but a departure or a revolutionary decision, and that the “fresh start” 
of 1934 is, in fact, an endorsement and a continuation of the socio-economic 
principle with which the wage had always been identified. In other words, the 
basic wage, as before, is linked to productivity, representing at the same time, 
however, something far more than a mere assessment of the work value rendered 
by the employee to whom it is designed to extend. 

It can, however, be said that by the practice since 1934, the apposite relation- 
ship of the wage to productivity is now more assured of recognition and 
maintenance than it was in earlier days. With no serviceable index of productivity 
available, the Court must certainly still, for purposes of assessment and adjust- 
ment, depend in the first instance, upon the use of a prices index. Nevertheless, 
its method of holding Basic Wage Inquiries at such times as sufficient prima facie 
evidence has accumulated to suggest a divergence from the appropriate pro- 
ductivity figure, followed by the elimination of that divergence if it is found 
actually to exist, forms a distinct improvement upon its previous endeavours to 
keep abreast of productivity changes. The policy and procedure help to show 
that Commonwealth industrial law is not, like a code of the Medes and Persians, 
immobile, immutable and sterile, but that, on the contrary, it is a virile, humane 
and progressive force, responsive and adapted to changes in the economic 
conditions and ideas of the community. 


Chapter X 

THE FUTURE LEVEL OF THE COURT’S BASIC WAGE 
i. The Objection to Wage Reductions 

H OW far can the Court be relied upon to hold the prevailing level of 
this socio-economic wage in the face of urgent demands of employers 
for its reduction in times of financial trouble and stress? From a con- 
sideration of its judgments it can be unequivocally stated that the Court would 
strongly resist any attack upon social needs standards, and that it would entertain 
economic arguments for reductions only to the extent that they showed that a 
retention of existing standards would have injurious integral repercussions on 
the country’s productivity. There is nothing to indicate that the Court has ever 
subscribed to the proposition that a lowered wage is necessarily in the interests 
of production. Judgments in the earlier stages of its history reveal, on the 
contrary, an appreciation of the adverse reactions of wage reductions upon the 
labourer’s efficiency, while those in the Basic Wage Inquiry Case of 1931 and 
subsequent cases amply disclose, in addition, a consciousness of the intimate 
connection between those reductions and the absorption of market products. 
The Court has never denied the theses — (a) that to reach the maximum national 
dividend the factories should produce to the point of capacity, and (b) that 
factories can work to capacity only if their entire output is taken from the market 
without delay. 

But there are certain implications in the second of these theses. Any disturb- 
ance in the wage rate, although it does not alter the aggregate of the purchasing 
power in the community, does, in fact, affect the manner in which that pur- 
chasing power is spread over the various classes in the community. A diminution 
of the wage deflects purchasing power from the workers in the measure by 
which the wage is reduced. This change in die distribution of the purchasing 
power of the community, in turn, prejudicially influences the extent to which, 
and the rapidity with which, the products of industry are exchanged for money. 

.The explanation of this consequence of the change in the incidence of the 
national income is not far to seek. In part, the diverted purchasing power in the 
hands of other sections of the community is used to obtain luxury and non- 
consumer articles, or to meet overdraft obligations and loan repayments under 
bank pressure, or, at the spur of cautious fear, will even be hoarded and rendered 
sterile. Some portion will, no doubt, be despatched overseas in discharge of 
debts or for investment purposes, or out of motives of safety may be consigned 
to lie idle in some distant depositary. Such quantity of it, however, as is spent 
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upon the acquisition of consumer goods or the replenishment and requisite 
increase of capital goods that provide employment in Australia, may reasonably 
be considered as devoted to as useful a purpose as if left untouched with the 
workers. Presumably, however, because of the unpromising or discouraging 
outlook, investment of the latter character will not constitute a substantial 
amount of the spending power of which the wage-earners have been deprived. 
So that, at the disposal of entrepreneurs and others, the totality of the transferred 
power can be calculated as conferring less benefits upon the community, than 
if it were permitted to remain with the wage-earner factor. For the average 
wage-earner spends his income at once and within the community, performing 
the maximum service that can be rendered by that quantum towards clearing the 
market of factory output. 

Judgments of the Court show a general agreement with this line of reason- 
ing. 1 The aim of the Court may thus be said to be, in the industrial welfare, the 
determination of wages as closely as possible at a figure that will help to realise 
an equilibrium between total production and total consumption. Consistent 
with the retention of an adequacy of employers and capitalists in industry, it 
would seek a state of balance according to which the wage level “is as high as is 
necessary to enable the employed wage-earners to provide their full proportion- 
ate part of the market for die community’s products, but is not so high as to put 
the prices of those commodities above the purchasing power of the other 
consumers who have to be relied upon to provide the remainder of that market.” 2 
For the market for the product of a group of workers is not confined to the 
workers who comprise that group. That it is so constituted was a fallacious 
assumption of Union advocates in the presentation of their defence in the Basic 
Wage Inquiry Case of 1931, founding an argument which, carried to a logical 
conclusion, would allow that the remedy to check a falling-off in sales in an 
industry in bad times lies in the simple expedient of raising wages in that industry . 
Actually, the demand for the output in a specified industry is composed of the 
demand of a n um ber of persons some of whom are in no way connected with 
the industry, and those who do not have that connection include wage-earners. 

It is impossible for any tribunal, however, to ascertain, with precision, the 
wage level thus appropriate for any particular time. In practice, the exact or 
ideal balance is not attainable. In any event, of course, to preserve the perfect 
condition where an accord between production capacity and consumption 
requirements would be established, the wage level would need to be adjusted 
continually. At times, no doubt, the nexus between production and consumption 
finds itself accurately based, but that would be a fortuitous circumstance, and 

*See the Basic Wage Inquiry Cases — 30 C.A.R., p. 2 (1931); 32 C.A.R., p. 90 (i933)i 33 
C.A.R., p. 144 (1934); and 37 C.A.R., p. 583 (i937)- 
2 See the Food Preserving Industry Case , 31 C.A.R., at p. 836. 


92 INDUSTRIAL REGULATION IN AUSTRALIA 

in the overwhelming number of cases the level of wages must be regarded as, 

at best, approximating, or receding somewhat away from, the apposite figure. 

2. The Selection of Policy when Trade Recedes 

Unquestionably, risks are incurred by an authority that seeks to reduce 
wages in response to trade movements. Many of these movements will prove to 
be mere variations or oscillations of a temporary significance, and if left un- 
noticed, business conditions should rectify themselves of their own accord. For 
the industrial system contains in itself, up to a point, the means of its own re- 
covery, rendering unnecessary and undesirable a resort to artificial methods. 
Indeed, any extraneous interference may easily inflict damage to the body 
industrial, or at least postpone recuperation and a reversion to the normal 
condition. 

The change, however, may be of a deeper and more profound nature, 
caused by an enduring alteration of the prices obtainable by the country’s 
products in terms of the returns realised by other countries for their output, by 
a loss of important markets, or by some other development of an equally far- 
reaching character. The result would be a shifting to another plane of the state 
of balance on which the liaison between production and consumption rests. The 
need for an adjustment of that balance makes peremptory and inescapable, in 
such circumstances, an abatement of the wage rate. The longer that surgical 
treatment is deferred, the more unavoidable will the excisionary operation 
become. Goods will not continue indefinitely to be produced at a loss, or at an 
insufficient profit, the unemployment curve will reach upward with the with- 
drawal of employers from industry, and social recrimination and the ruinous 
flight from the currency will lend final testimony to the inevitability of action. 
It is impossible to deny that, in the ultimate analysis, wage rates depend upon 
the degree of the community’s productivity. Standards cannot be maintained 
above the durable economic capacity of industry. 

The difficulty, however, is to detect whether a business depression is merely 
a passing phase or whether, on the contrary, it denotes the arrival of funda- 
mental change — whether it is the ephemeral and evanescent, or whether it 
signifies the presence of the innovatory and permanent. Human insight is 
restricted and its perspective narrow, so that, to contemporaries, all business 
recessions and downward trade movements loom portentous and dispropor- 
tionate. But at least it can be said that, as long as a reasonable doubt lingers as . 
to the real implication of the phenomenon, the more justifiable course to be 
pursued is that of cautious restraint and watchful stabilisation. The error of 
hesitation, is, in this case, fraught with less probable danger than is the mistake 
of action. The minimum of resentment can confidendy be expected, too, from 
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•employees who understand that their wages are assailed only after patient and 
prolonged reflection, and the exhaustion of all other expedients and devices for 
reducing costs. There are no comparable compensations to offset the penalties 
of a precipitate' policy. 

3. The Action of the Court in January, 1931 

How, then, is the Court’s order of January, 1931, reducing the wage rate 
to be assessed? That it was premature and founded upon an incorrect interpreta- 
tion of the facts, there now seems litde reason to doubt. The situation, as events 
proved, was not of the revolutionary character to call for the drastic treatment 
to which it was made subject. Trade certainly did revive, but in spite of the 
Court’s action, and almost assuredly rehabilitation proceeded at a less speedy 
pace as a consequence of the intervention. There is, admittedly, an absence of 
statistical data in support of this assertion. The Court itself, however, would 
seem to have reached the belief, by 1934, that the purchasing power alienated 
from the workers in 1931 was not wholly spent by employers on commodities 
or on increasing opportunities for employment, so that it was not used to 
bestow the same measure of benefit upon the community as would have accrued 
from its exercise by the wage-earners themselves. 3 It seems reasonable to deduce 
that, with a recurrence of the circumstances of 193 1 — i.e., even an indisputably 
heavy fall in the national dividend reacting severely upon industry at the time — 
the Court would not be prepared to accept, without the presentation of a full 
array of facts establishing the permeation of fundamental change, an economic 
capacity plea and repeat its order to curtail wages. 

In any objective criticism of the Court’s action of 1931, the real question 
In issue is, however, — Was the decision ill-considered, hasty or lacking in 
foresight? To that question there can be but one answer. The evidence of history 
shows that this depression was unusually severe, and of a kind novel both in 
respect of its magnitude and its complexity. It had enveloped the country since 
at least August, 1929, when the price of wool at the Sydney auctions dropped 
to the startling extent of 40 per cent. To most observers the country appeared 
to be quickly approaching die stage of economic collapse. The Australian 
economy, its shortcomings as an unbalanced structure exposed starkly, seemed 
doomed inexorably to a profound recasting and reorganisation. Such was the 
background, the outlook, and the atmosphere of general uneasiness and alarm 
in which the BasicWage Inquiry was conducted. The Inquiry itself was, officially, 
spread over a period of some three and a half months, 4 during which the Court 
heard and examined a considerable number of witnesses (including experts) 
8 See the Basic Wage Inquiry Case (1934), 33 C.A.R., at p. 150. 

4 The hearing began on October 6th, 1930, and judgment was given on January 22nd, 1931. 
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summoned by the applicants or the respondents, paying careful attention to the 
views of the unions upon the effects of a diminution in the wage-earners’ income 
upon industry. It informed itself in other ways as well, in terms of the instruction 
of Section 25 of the Act, 4 5 studying a vast amount of relevant statistical and other 
material sought by itself or placed at its disposal by others. To the extent, at 
least, that its order and the accompanying judgment were based on the actual 
arguments and evidence submitted by the parties, it is difficult to imagine how 
a judicially minded authority could have come to any other conclusion. In that 
judgment, it should be recollected, the Court stressed the view that wage 
reduction was merely one item in a full programme of reconstruction which it 
deemed necessary for economic recovery — that there should be imposed upon 
other sections of the community, relatively untouched by the depression, a 
commensurate and equivalent sacrifice. The implementation and enforcement 
of such a general plan was, of course, beyond the capacity of an industrial 
tribunal with limited powers. The Court could deal only with industries within 
its jurisdiction, leaving it to the Commonwealth and State Legislatures and the 
State industrial tribunals to take action along parallel hues in the manner which 
was indicated. 

4. Corollaries to the Spending Power Argument 

There are interesting possibilities opening up from an analysis of the true 
inferences of the spending power argument contemplated in this way. On the 
assumption that consumption should be kept adjusted to production, the wage 
rate should be regularly reviewed, and revised where necessary, to make it 
conform with movements in productivity. Inquiry at intervals and due revision 
have, as a matter of fact, been the practice of the Court in its determination of 
the basic wage since the year 1934. The claim for higher real wages when profits 
are expanding has, it will be acknowledged, ethical foundations to the extent 
that labour is a contributing factor to that expansion. The claim, too, is economic 
in so far as it can be shown that the denial of this justice to the worker breeds 
the discontent, lack of incentive, and friction that involve waste and loss in the 
factory and workshop. But, the economic argument can be reinforced to 
demonstrate that entrepreneurs themselves are further prejudiced where the 
purchasing power of labour is unable to play its full proportionate share in 
purging the market, and preventing a congestion of unsaleable commodities. 

In this way developed, the spending power argument, too, gains significance 
as suggesting an antidote to be used in times of trade expansion for purposes of 
forestalling a relapse. Business prosperity may be seen to be nearing a condition 
8 See p. 9 supra. 
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•of unhealthy inflation, from which there is no outcome other than recession 
and slump. To circumvent this occurrence, a wage fixing authonty may 
endeavour to clamp down upon the unwelcome expansion by lifting the wage 
rate ahead of its appropriate figure. One object of the Court in loading its basic 
wage in I937 6 was to burden industry with an extra cost, as a means of halting 
the upward movement of prices in time to avert the anticipated set-back. 
Venienti occurrite morho ? 


“Basic Wage Inquiry Case , 37 C.A.R., p. 583* 
’Persius, Sat. Ill, 64. 


Chapter XI 

THE BASIC WAGES OF THE STATES 


i. The Exercise of Industrial Power by the States 

U ^NDER. the Constitution the Parliaments of the States are not pre- 
cluded, as is the Commonwealth Legislature, from fixing wage rates, 
but very wisely and properly, they have never attempted to exercise 
this power. In every case, they have delegated the responsibility for labour 
evaluation to instrumentalities with qualifications that befit them for the task. 1 

But, with the possible exception of Tasmania, a full measure of the indus- 
trial power of the States is not conferred upon these authorities, respectively, in 
the sense that the Commonwealth industrial power can be said to be placed at 
the disposal of the Commonwealth Court of Conciliation and Arbitration. For 
in three of the States — W estem Australia, South Australia and Queensland — the 
tribunals are compelled to adopt a basic wage in terms of a legislative instruction, 
while in Victoria wages boards are directed by Parliament 2 to incorporate, where 
possible, Federal award rates in their determinations, and in New South Wales 
awards and industrial agreements must, similarly, embody the Commonwealth 
basic wage. 3 Under the Western Australia Industrial Arbitration Act 1912-1941, 
the wage to be fixed is defined as a sum sufficient to enable the average worker 
to whom it applies to live in reasonable comfort, having regard to any domestic 
obligations to which he is, in ordinary circumstances, liable. In calculating this 
figure the Court must take into account what is fair and right in relation to any 
industrial matter, having regard to the interests of the persons immediately 
concerned, and of the community as a whole. 4 Under die Industrial Code of 
South Australia 1920-1943, the wage fixed by the Industrial Court, or by any 
Industrial Board, must be at least the equivalent of a “living wage”. The expres- 
sion “living wage” is employed to denote the basic wage, 5 and it is defined by 
Section 251 of the Code (as amended by the Statute Law Revision Act of 1936), 
as “a sum sufficient for the normal and reasonable needs of the average employee 
living in the area for which the living wage is to be declared”. 6 This wage is 

x Note, in this connection, the action taken by the Premier of Western Australia under a 
special war-time provision — see pp. 1 00-102 infra. 

2 See Act No. 4461 (1936) — an amending Factories and Shops Act. 

3 See Act No. 9 of 1937 — an amending Industrial Arbitration Act (now consolidated in the 
Industrial Arbitration Act 1940-1943). 

4 And see the Court’s Basic Wage Annual Declaration 1943-1944 — Western Australian 
Industrial Gazette, Vol. XXIII, No. 2, p. 94. 
g See p. 67 supra. 

6 See South Australian Industrial Reports, Vol. 1, pp. 5-6; Vol. 3, pp. 16, 18, 20, 251, 297-8; 
and Vol. 11, pp. 502, 524. 
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assessed from time to time by a separate authority known as the Board of 
Industry, the Chairman of which is the President of the Industrial Court. The 
assessment is made in terms of the cost of living of the humblest class of worker, 
but it also has regard to “any other circumstance’ 2 * * * * 7 such as industrial, social, or 
financial conditions in the State, the trend of prices, the need for economy, or 
any anticipated reflex action of an increase in the wage on prices. 8 In Queens- 
land, under the Industrial Conciliation and Arbitration Acts 1932 to 1942, the 
basic wage to be fixed must be not less than is sufficient to maintain a well- 
conducted employee of average health, strength and competence and his wife 
and a family of three children in a fair and average standard of comfort, having 
regard to the conditions of living prevailing among employees in the calling in 
respect of which such basic wage is fixed, and provided that, in fixing such basic 
wage, the earnings of the children or wife of such employee are not taken into 
account. In determining the figure, the Queensland Arbitration Court is under 
a duty to take into consideration the probable economic effect of its wage in 
relation to the community in general, and its probable economic effect upon 
industry or any industry or industries concerned. There has never been a State 
basic wage in Tasmania, nor has that State copied the Victorian provision for 
the adoption of the Commonwealth basic wage. As a matter of fact, however, 
Tasmanian wages boards have always followed very closely the Federal wage. 

It will thus be seen that, in the three States where any real discretion in 
wage fixation is exercised — Western Australia, South Australia and Queensland 
— the tribunal is enabled, and/or directed, to take into account the capacity of 
industry to pay in calculating a basic wage. In the result, the basic wage of these 
three States, as in the case of the Commonwealth, is of a composite character, 
being both notional and economic. But the discretion of the tribunals in these 
States is, to some extent, limited by the consideration of interstate competition 
and its reactions upon industry and employment in the States. For example, in 
193 it was found impossible to maintain the basic wage of New South Wales 
at the existing standard when the level had been reduced in other States, 
enabling their more cheaply produced commodities to flood the markets of 
New South Wales. 


2. The Declaration of a Basic Wage 

There has never been any legal obligation imposed upon a Commonwealth, 
Victorian or Tasmanian authority to assess and declare a basic wage; in New 

7 See Section 265 of the Industrial Code. 

8 See South Australian Industrial Reports as follows — Vol. 1, p. 117; Vol. 2, p. 120 ; Vol. 3, 

pp. 16, 18, 20, 230-240, 251, 284, 291-2, 297-8; Vol. 5, p. 161; Vol. 7, pp. 203, 207-8, 226; 

Vol. 11, pp. 502-4, 524, 526, 540-1, 543, 552, 573; Vol. 14, pp. 287, 291; Vol. 15, p. 521 ; 

and Vol. 16, p. 417. 
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South Wales, the obligation ceased with the enactment of the legislation of 
1937 referred to. In Western Australia, the Court of Arbitration is under a duty 
to declare a basic wage before June 14th in any year, and that wage is to operate 
from July 1st in that year for the ensuing twelve months. Under Section 265 of 
the Industrial Code of South Australia, the Board of Industry “shall hold an 
enquiry for the purpose of declaring the living wage whenever a substantial 
change in the cost of living or any other circumstance has, in the opinion of the 
Board, rendered it just and expedient that the question of the living wage should 
be reopened and reviewed”. No fresh determination, however, may be made 
until the expiration of at least six months from the date of a previous determina- 
tion. In Queensland the Arbitration Court is not obliged, under the Industrial 
Conciliation and Arbitration Acts 1932 to 1942, to declare a basic wage at any 
specified time, or in any indicated circumstance. 

3 . The Family Unit 

The Commonwealth Court no longer assesses its basic wage directly in 
relation to the requirements of a family unit of a specified number of persons. 
The family unit has lost its significance for purposes of wage fixation in New 
South Wales by reason of the legislation of 1937, while no provision in this 
respect has ever been necessary, of course, in Victoria or Tasmania. In neither 
Western Australia, nor South Australia, has legislation defined the size of the 
unit, but the tribunal in the former State has adopted a unit to include two 
children and in the latter State, three children. 4 * * * * 9 In Queensland, as explained, the 
family unit numbers five persons, to cover man, wife and a family of three. 

4. The Differential Wage 

The practice of the Commonwealth Court in prescribing differential 
money rates to correspond with varying contemporaneous costs of living 
throughout Australia has already been adverted to. 1 0 The principle is applicable 
in all the States except South Australia. As stated, the Commonwealth basic 
wage has been adopted for purposes of New South Wales State awards, and 
Victorian wages boards determinations, and, in implementation, recognition is 
given to contemporaneous differences in the cost of living throughout those 
States. Thus, in New South Wales, the rates for the Metropolitan Area, the 
Newcastle District, and the Port Kembla and Wollongong District are the 

8 See South Australian Industrial Reports as follows — Vol, 3, pp. 27, 254, 262; Vol. n, 

p. 496; Vol. is, pp. 509-514; and Vol. 16, pp. 411-413. “It cannot be supposed that the 

Industrial Arbitration Act was designed to put a premium on celibacy or a low birth rate” 
— South Australian Industrial Reports, Vol. 1, p. 6 (1916), The Industrial Arbitration Act 

was the predecessor of the present Industrial Code. 

10 See pp. 67, 68 supra . 
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same, 11 while except for Broken Hill, the figure for the rest of the State is 3/- 
less than that for Sydney. In Tasmania, the majority of the determinations 
provide for the application of the Hobart or Launceston wage, with 3/- per 
week less than the Hobart rate elsewhere. The Country Storekeepers determina- 
tion, however, which extends to most of the general businesses in country 
towns, allows for a slightly higher rate for the towns of Burnie and Devonport 
than in other centres. In Western Australia, the method is to proclaim three 
basic wages in fact — for the Metropolitan Area (comprising a radius of 15 miles 
from the Perth General Post Office); for the Agricultural Areas or South West 
Land Division; and for the Goldfields Areas and other portions of the State. The 
Queensland Court’s wage applies to the South Eastern Division of the State, 
allowances being added, as a compensation for higher costs of living, for the 
other divisions that constitute the remainder of the State. In South Australia the 
Board of Industry, although empowered to do so under Section 264 of the 
Industrial Code 1920-1943, has never declared separate wages for separate 
districts or localities, limiting itself to a metropolitan wage. 

5. The Time Adjustment 

As in the case of the Commonwealth, the practice of adjusting the basic 
wage to accord with movements in the cost of living is, in principle, accepted 
in all the States, but neither in the method adopted, nor in the measure to which 
it is made to apply, is there uniformity. In New South Wales, an award is 
adjusted to changes in the cost of living unless it contains a provision specifically 
to the contrary. For the most part the adjustment is effected quarterly, but there 
are instances where it is made at longer intervals. In the latter case the awards, 
as a rule, appertain to the same industry as Federal awards which, themselves, 
are adjusted at other than quarterly rests, and the period adopted for adjustment 
in the State award is then the same as that which appears in the corresponding 
Commonwealth award. In Victoria and Tasmania, adjustments are made 
automatically only in respect of those determinations in which specific provision 
for that purpose is included in the determination itself. An investigation shows 
that of the 208 determinations made by 188 Victorian wages boards and now 
effective, 174 or approximately 83.6 per cent allow for this adjustment (159 at 
quarterly intervals and 15 half-yearly) 12 Of 64 determinations in force made 

u See p. 74 supra. 

12 There are actually 191 wages boards at present in Victoria, but of these 3 have failed to, 
make determinations. The total number of wages boards determinations nominally in 
force is 2x9, but of these 11 may be regarded as obsolete — in these cases the boards in 
question have not met for some years, the trades concerned now being covered by Com- 
monwealth awards or agreements. In the Victorian scheme one board may be responsible 
for the issue of more than one determination, to the extent that it deals separately with 
different sections of the trade committed to its care. Where there is no provision for 
adjustment in a determination, a meeting of the board in question is necessary to make 
any amendment in wage rates in conformity with variations in living costs. 
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by the 68 Tasmanian wages boards, 46 or approximately 71.9 per cent are 
adjustable to movements in, living costs (42 at quarterly intervals and 4 half- 
yearly). The Western Australia Court of Arbitration is empowered to review 
its wage during its currency and to adjust it at quarterly intervals if, from 
information furnished by the State Statistician, it be shown that living costs 
have moved upward or downward to- the extent of at least 1/- per week. If it 
decides to declare any adjustment, all awards of the Court automatically become 
varied accordingly. In South Australia, as has been explained, the Board of 
Industry assesses and declares a living wage as the occasion is deemed proper, 
so that it is under no duty to undertake any inquiry for this purpose at regular 
intervals. 6 * * * * * * 13 With this declaration of the wage, however, all awards of the 
Industrial Court and all determinations of the Industrial Boards, whether metro- 
politan or otherwise, become automatically adjusted in terms of the declaration. 
The awards and determinations themselves contain no provision for adjustment 
at quarterly or other intervals, but there is nothing in law to prevent the Court 
or a Board from amending its award or determination, as die case may be, by 
way of variation provided the wage, as altered, remains at least a “living wage”. 
In its Inquiries, the Board of Industry takes careful consideration of the Com- 
monwealth Statistician’s retail prices index numbers when attempting to 
ascertain the measure of any change in die cost of living, but usually it has 
reference, as well, to local information in support or rebuttal of these figures. 14 

Generally speaking, there is no automatic adjustment clause in awards of 
die Queensland Court, awards being adjusted by the Registrar of the Court to 
conform with any fresh Basic Wage Declaration of the Court. The only awards 
containing an adjustment clause are those which are, for all intents and purposes, 
a copy of the Federal award relevant to the same industry. In diis case, the 
interval of adjustment is the same as that provided for in the Commonwealth 
award of which it is practically a reproduction. 

6. An Emergency Provision 

Special and novel provision was made by the Commonwealth under 
Section 17A of the National Security (Economic Organisation) Regulations — 
an exercise of its emergency defence power under the Constitution — to cover 

13 Male Living Wage Declarations have been made by the Board at the following times — * 
July, 1921; April, 1922; October, 1923; April, 1924; July, 1925; October, 1930; August, 

1931; April, 1933; October, 1935; December, 1936; November, 1937; December, 1938; 
November, 1940; November, 1941 ; and September, 1942. See South Australian Industrial 
Reports as follows — Vol. 7, pp. 194, 205, 212, 219, 223; Vol. 11, pp. 496, 535; VoL 12, 

p. 414; Vol. 13, p. 378; Vol. 14, pp. 286, 290; Vol. 15, p. 506; Vol. 16, pp. 404, 410; a »d 

Vol. 17, p. 447 . 

14 See South Australian Industrial Reports as follows — Vol. 3, pp. 265, 294, 295; Vol. 7, 

pp. 199, 219; Vol. 11, pp. 496-499, 505, 538, 551; Vol. 12, pp. 417, 422-424; Vol. 14, 

p. 293; and Vol. 15, p. 508. 
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the particular case of a State whose law permits, but does not require, the 
quarterly adjustment of the basic wage following on a variation in the cost of 
living. In that case the Premier of the State in question, if satisfied that it is 
desirable to do so in the interests of the defence of the Commonwealth or the 
more effectual prosecution of the war, was empowered by order published in 
the Government Gazette of that State, to adjust and amend the basic wage 
declared under the law of the State, in accordance with the change in the cost 
of living as indicated by price index numbers and other information prepared 
by the Government Statistician of the State under any such law. He was further 
enabled, under the Section, in any case where, since October ist, 1941, there 
had been any variation in the cost of living in the State by reason of which a 
periodical adjustment of the basic wage would have been permitted, and 
no adjustment had, in fact, been made, to take that variation into account in 
adjusting and amending the basic wage. 

The Section was designed to cover the circumstances of the State of Western 
Australia where, as has been explained, under the State law the Court of 
Arbitration has a power — not a duty — to provide, in certain circumstances, for 
quarterly adjustments in accordance with movements in the cost of living. By 
a majority decision that Court, by reason of the unpromising economic outlook 
for the State, had deemed it wise, in February, 1942, after inquiry, to refrain 
from declaring any increase in its basic wage then in force, although the index 
figures for the quarter ending December 31st, 1941, supplied by the State 
Statistician, had revealed a rise in the cost of living for the Metropolitan Area 
and for the Agricultural Areas (South West Land Division), in excess of the 
prescribed 1 /- per week. 15 This was the first occasion upon which that tribunal 
had not moved the wage where the cost of the family budget had changed to 
the extent provided for in the Industrial Arbitration Act. Its power to refuse die 
increase in the rate of remuneration was immediately challenged in proceed- 
ings before the Full Supreme Court of Western Australia, application being 
made for the issue of a Writ of Mandamus directed to the President and Members 
of the Court of Arbitration requiring them to exercise the jurisdiction conferred 
upon the Court of Arbitration by Section 124 A of the Industrial Arbitration 
Act. There, in support of the application, it was argued that the Court of 
Arbitration was not possessed of any discretion under Western Australian law 
in the matter of the adjustment and amendment of the State basic wage as was 
claimed, but that, on the contrary, it was bound to take action to give effect to 
the Statistician s disclosures on the basis prescribed by the Act. The Supreme 
Court refused to accept this interpretation of the Statute, and held that man- 
damus would not lie. It accordingly discharged the rule nisi. 1Q 

16 See Western Australian Industrial Gazette , Vol. XXII, p. 26. 
lft See Western Australian Industrial Gazette, Vol. XXII, p. 28. 
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The Statisticians figures related to the first quarter of 1942 again showed 
an increase in living costs above those reported for the preceding quarter, but 
the wage was once more left undisturbed by the Court of Arbitration after a 
consideration in April of that year. Nor, in the Annual Declaration for the 
ensuing twelve-monthly period made by the Court in the following June in 
compliance with the Statute, was any alteration introduced. But, in August of 
the same year the Premier of Western Australia, in exercise of the power con- 
ferred upon him by Section 17A of the National Security (Economic Organisa- 
tion) Regulations, and despite the precarious condition of the gold mining 
industry so vital in the State’s economy, intervened to proclaim a basic wage 
that recovered for wage-earners the amounts that the Court, after its investiga- 
tions, had not thought itself warranted in allowing. 17 The wage that he declared 
was, in fact, in terms of the 1938 Basic Wage Judgment of the Court brought 
up to date by an adjustment to equivalent money values. The standard of 1938 
was, in that way, restored unimpaired, although that level had been decided 
upon by the Court in that year with some doubt and misgiving, and with the 
express proviso, embodied in the judgment, that a revision of, or reduction in, 
the standard might be anticipated in days of economic recession and adversity. 
Since the date of the Premier’s action, the Court has not declined to make any 
adjustment to the basic wage as fixed and determined by him, to the extent that 
it is authorised under the provision of the Industrial Arbitration Act. It has 
taken the view that the interests of industrial peace will not be served by any 
non-acceptance of the Premier’s wage, and the policy on which it is founded, 
although it confesses that its fears as to the economic consequences that can be 
expected to attend the operation of that wage, and the return to the standard of 
1938, have not been removed. 18 

The grant to a purely political authority of a power to adjust and amend a 
basic wage rate assessed and fixed by an industrial tribunal after inquiry, is 
without precedent or parallel in the history of Australian basic wage regulation. 
It is a step both unjustified and dangerous, and it provides ground for some real 
uneasiness in any contemplation of the future of authoritative industrial control 
in Australia. The innovation came in for sharp criticism at the hands of Mr. 
Justice Dwyer (President of the Western Australia Court of Arbitration), in 
giving judgment in the Basic Wage Annual Inquiry 1943-1944. There, in taking 
objection, the learned judge described the method introduced by the Section as 
“completely out of harmony with our system of industrial arbitration, which 
prescribes a hearing of all parties interested and, if necessary, an independent 
investigation by the Court thus being based on judicial principles”. 19 
17 Ibid., p. 230. 

18 See Western Australian Industrial Gazette , Vol. XXII, p. 315. 
ls See Western Australian Industrial Gazette , Vol. XXIII, p. 96. 
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7. The Differing Basic Wages in the States 

As a result of the different principles and practices adopted and followed by 
the several States in reference to their basic wage, the wage is not uniform 
throughout Australia, either nominally, or in terms of purchasing power. The 
following table shows the basic wage weekly rates (Commonwealth and States) 
legally payable in the six capital cities for the June quarter, 1945. 

Sydney Melbourne Brisbane Adelaide Perth Hobart 

Commonwealth 98/-+ 98/- 1 93/-+ 93/-S 93/-§ 93/-S 

State .. 98/- * 97/- 94/- 99/ii * 

“(including a “prosperity” loading of 6/-. 

including a “prosperity” loading of 4 /-. 

*No rate is declared, but Commonwealth rates are followed. 

It will thus be seen that, in three of the States, the State basic wage is higher 
than that of the Commonwealth for the State. In South Australia the margin is 
but slight, while the figure for Queensland can be largely explained by the 
comparative richness and prosperity of that State. But Western Australia is one 
of the relatively poor States, the Federal Arbitration Court taking cognisance 
of that fact by fixing the “prosperity” loading in its basic wage for that State 
at 4/- only. By reason of its financial condition, Western Australia is actually 
in receipt of ex gratia assistance from the Commonwealth Treasury. Its Govern- 
ment, however, is by far the largest employer of labour in the State, owning 
such utilities and enterprises as railways, sawmills, implement establishments, 
brick works, and, in addition, standing in a peculiar position with respect to the 
Collie coal fields. 20 For the Government, directly or through its industrial 
concerns, consumes approximately 83 per cent of the total output of these fields, 

. and by arrangement with the company proprietors, the price that it pays is 
conditioned by wage costs. Thus, if wages rise, the price paid for the coal 
supplied to the Government is increased accordingly. The Government can, 
therefore, be regarded for all practical purposes as the de facto employer in the 
mines, with the nominal employers, the companies, in the virtual role of 
intermediaries between itself as consumer and the wage-earners as producers. 

When the relative figures are equated, and an evaluation made, the pur- 
chasing power basic wage of the State of Western Australia can be shown to 
be higher, as a matter of fact, than that of any other State in the Commonwealth, 
and it is being supported at that level by the disability aid made available by the 
Commonwealth to its Government, which, as stated, is the chief employer of 
labour in that State. A situation has thus arisen which it is difficult to describe in 
terms other than those of the incongruous and anomalous. 

20 These are located within the confines of the State. 
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Chapter XII 

THE SECONDARY WAGE 
i. The Nature of the Secondary Wage 

U PON its foundational basic wage the Court superimposes margins, 
or extra payments, for employees who are engaged upon work the 
performance of which necessitates the application of some special 
attribute of which they are possessed. The principle was first adopted in the 
Harvester Case of 1907, 1 and it has since been consistently followed. Thus it 
appears in the Marine Cooks , Bakers and Butchers Case of 1908, 2 and the Marine 
Stewards and Pantrymen Case of 19 10. 3 At the outset, however, margins— or the 
secondary wage, as they sometimes are called— were allowed in recognition of 
mechanical skill only, and only gradually was their scope extended. But, by the 
year 1919 Mr. Justice Higgins had, in the Gas Employees Case , come to refer to 
margins as “that portion of a mans wages which remunerates him for such 
skill or other exceptional necessary qualifications 4 as are required for his occupation, 
and as lift him above the level of the unskilled labourer”. 5 And later, in his book, 
A New Province for Law and Order, published in 1922, he enlarged his definition 
to cover the “remuneration for any exceptional gifts or qualifications, not of 
the individual employee, but gifts or qualifications necessary for the performance 
of the functions, e.g., skill as a tradesman, exceptional heart and physique, as in 
the case of a gas stoker, exceptional muscular training and power, as in the case 
of a shearer, exceptional responsibility, e.g., for human life, as in the case of 
winding or locomotive engine-drivers”. 6 

The Court now shows a disposition to grant a margin where any form of 
skill, training, responsibility, or extra physical effort is needed for the work in 
hand, or where experience or long service can be said to increase the value of 
the work rendered. In making his first Waterside Workers Award in 1914, 
Mr. Justice Higgins said that wharf labourers “clearly belong to the category of 
unskilled labourers” 7 without title to a margin. Now, however, because of the 
generally laborious character or the experience 8 or responsibility required, these 
workers are all upon a marginal basis in the assessment of rates — winchmen and 
hatchmen; men working in the holds, stowing cargo and breaking down mixed 

*2 C.A.R., p. 1. 2 a C.A.R., p. 55. 3 4 C.A.R., p. 61. 

4 The italics are the author’s. 5 I3 C.A.R., at p. 461. 6 See pp. 6 , 7. 

7 Waterside Workers Case, 8 C.A.R., at p. 64. 

8< ‘Experience, except in the manipulation of automatic machinery, should be a substantial 
element in estimating the value of labour” — -Judge Beeby (as he then was) in the Agricultural 
Implement Workers Case, 36 C.A.R., at p. 44 (193b). 
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cargo for discharge; men. working on the wharfs slinging, trucking and stacking; 
and men handling coal, wool, wheat and other bulk cargoes. Ironworkers’ 
assistants, wool and basil workers, ship painters and dockers too, have been 
granted margins — these are quoted also as instances of labouring work not 
calling for mechanical skill, but at which men become more proficient after 
experience. General labourers employed on pick and shovel work, because of 
its heavy muscular requirement, were, in 1941, granted a marginal classification 
by Judge O’Mara in the Road Construction Workers Case, the award extending 
even to those who could show no experience whatever. 9 Manpower conditions 
were, in that year, however, special and it seems apparent, from his judgment, 
that in normal times the learned judge would demand, as a pre-requisite for a 
margin, the possession of some experience of an indicated duration in the 
occupation that would add to efficiency. 1 0 

In fact, for all men working on machines — even manipulators of automatic 
machinery, those who feed it or watch its operation and are responsible for the 
output of material in proper condition — the Court is now strongly inclined to 
grant margins. For simple mechanical processes which can be undertaken with- 
out any lengdiy period of training the margin is, of course, small. When the 
machine is able to be regarded as the equivalent of a tool of trade in the hands 
of the operative and is accounted stricdy subordinate to him, the margin is 
increased, being determined in amount according to the judgment and experi- 
ence involved in furnishing a satisfactory result. 11 A worker called upon to 
exercise some measure of control, however limited, in the production of a 
commodity can usually be found to command a margin. “The facts”, said Judge 
Piper (as he then was) in the Saddlery , Leather and Canvas Workers Case, “that 
each article is a separate entity of value, and that care is necessary in the handling 
of each one are, I think, relevant features”. 12 

In awarding additional remuneration as a margin in recognition of experi- 
ence or years of service, care has had to be exercised to protect the jobs of old 
hands from becoming insecure. But, in such industries as the glue and gelatine 
industry and the rope and cordage industry, the task has been greatly simplified, 
in that it is usual for a large proportion of the employees to grow up with the 
business into old servants of the establishments, making the labour turnover 
comparatively slight. 13 

9 45 C.A.R., p. 733 — and see particularly at pp. 736, 737. 

l0 Compaxe the observation of Beeby J. (as he then was) in Australian Workers Union v State 
Electricity Commission of Victoria, 26 C.A.R., at p. 435 (1928) — “Men who are called on 
to work in the open in all weathers at laborious manual work, although that labour be 
unskilled, should, in my opinion, receive some margin above the basic wage.’* 
n See the Saddlery , Leather and Canvas Workers Case, 34 C.A.R., at p. 113. 

1S 42 C. A.R., at p. 261. And see the Felt Hatting Case, 47 C.A.R., at pp. 97, 98. 

1Z Saddlery, Leather and Canvas Workers Case, 33 C.A.R., at p. 589. 
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2 . The Relation of the Secondary Wage to Work Performed 
It is the method of the Court to classify or grade work which requires 
recognised qualifications for its performance, and to appropriate a margin to 
each of these classifications. The margin is thus related to the work and, usually, 
not to any person or body of persons. In the Motor Body and Coach Building Case , 
Judge O’Mara said — “Industrial awards generally do not fix rates of remunera- 
tion for individuals as such. Ordinarily they fix the rates payable to employees 
for doing certain work the rate being fixed in relation to the nature of the work, 
the conditions under, and the times at, which it is performed”. 14 If an employee 
should claim payment at fitters’ rates, he must show that the operation 
upon which he is engaged conforms to the conditions indicated in the award 
that carries those rates; if his work, irrespective of his capabilities, does not, in 
fact, require the application of general trade experience, but complies with 
what is defined in the award as, for example, process work, then he is legally 
entitled to the rate prescribed for process work only. An employee, in short, is 
paid on the basis of the service that he renders, and not according to what he 
can do, but is not required to do. So that if a tradesman 15 deliberately seeks and 
obtains work that does not call for the use of his talent, or if he is set to work 
demanding, for its performance, less than the skill with which he is equipped, 
he will be paid at the rate fixed for that work, and not in terms of the classifica- 
tion for which his training befits him. Different rates can thus be made to apply 
to workers according as they are transferred from one type of work to another. 
It follows also that, since payment is in reference to designated work, the rate 
for that work can be expected to be changed as the character of that work is 
shown to have changed. 

It can readily be understood, therefore, that artisans can have a just griev- 
ance or cause for complaint where they are denied, or deprived of, opportunities 
for which their training has made them eligible. For example, there are to be 
14 47 C.A.R., at p. 42. 

16 A serviceable definition of the expression “tradesman” is supplied by the Industrial 
Registrar of the Court (Mr. M. M. Stewart). Sitting in his capacity of Chairman of a 
Blacksmithing Board of Reference constituted under the Metal Trades Award, he referred 
to the attributes of a “tradesman” as follows — “As I see the position it is this: the mere 
doing of some acts common to the operations of a tradesman does not make the person 
doing them a tradesman. A tradesman is an operative who, through a course of appren- 
ticeship or long general experience, has acquired the knowledge, skill and dexterity to 
enable him to perform all the types of work common to the trade at which he holds 
himself out as a tradesman. In other words a tradesman must be one possessing and cap- 
able of applying ‘general trade experience’ — a well understood term although difficult 
of complete definition or clarification”. It will be observed that formal apprenticeship is 
not essential to tradesman status; the expression “tradesman” includes a person who has 
attained the recognised competence by the exploitation of opportunities that he has found 
at his disposal. 
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found industries where, by reason of a defective organisation or a conservative 
clinging by management to antiquated methods of production, craftsmen are 
compelled to spend an appreciable amount of their time upon work that is 
definitely not skilled in character. They may be occupied in setting, adjusting, 
maintaining and supervising a machine — tradesman’s work, of course — but 
their routine may also require them to look to its feeding and operation, a task 
which requires little or no skill. As a result the Court, in fixing the rate for the 
work as a whole upon which these men are engaged, camiot be expected to 
allow the higher rate which they would be able to earn if the inferior duties 
were allocated to others less qualified and which could be discharged by the 
latter, probably with equal satisfaction. It should also be added that, where 
unskilled men share in these inferior duties, the mere fact that tradesmen are 
thus partially occupied with them does not support a claim that, on that account, 
the rate prescribed by the Court for the work of the tradesmen in question 
should be permitted to the unskilled workers . 16 

Nor, in this respect, is the location of the work a material fact to be taken 
into consideration when the Court is asked to fix marginal rates. It is not unusual 
that a semi-skilled , 17 or unskilled, worker is actually employed in the tool room, 
but since all work performed in such a place is not necessarily tradesman’s work, 
that circumstance by itself does not establish for him a right to tradesmen’s rates 
under the award. 

The rate fixed by the Court for a designated classification is, as in the case 
of the basic wage, a legal minimum only, since there is in the normal law nothing 
to prevent a proficient artisan from being paid at a rate higher than that specified 
for the grade of labour in which he is occupied . 18 For the Court, although it has 
proceeded far in the direction of introducing fine distinctions in the value of 
work by subdividing classifications with slight variations in remuneration, is 
able, in principle, merely to assess the rate for a classification in terms of the 
average work in that classification . 19 Employees, whose greater value in industry 
testifies to their higher qualifications, are left themselves to bargain with 
employers for an increased wage. “All that this Court can do”, said Mr. Justice 
Higgins in The Broken Hill Pty. Co. Ltd. Case , “is fix a minimum for distinctive 
classes of occupations, and leave it to the employers to attract or reward men of 
unusual excellence or usefulness in their several occupations ”. 20 

16 See the judgment of Judge Kelly in the Builders’ Labourers Case, 47 C.A.R., at p. 483. 
17 A semi-skilled worker is a person employed upon work requiring the application of some 
qualification or qualifications, but not to a standard possessed by a tradesman. 

18 Under the emergency National Security (Economic Organisation) Regulations, maxi- 
mum wage rates are, however, in principle fixed. 

19 See the remarks of Chief Judge Dethridge in the Road Construction Workers Case , 39 
C.A.R., at p. 864. 

20 io C.A.R., at p. 194. And see The Broken Hill Pty. Co. Ltd. Case , 5 C. A.R., at p. 15; and 


THE SECONDARY WAGE 


III 


3. The Factor of Comparability 

Like the basic wage, the marginal wage has a dual character, but there is no 
coincidence in the factors that determine these wages respectively. Both wages 
are, in part, economic, but the secondary wage is in no respect, as is die basic 
wage, a notional or a humanitarian wage. The second factor in the marginal 
wage is a regard for the industrial peace, because the latter may easily be disturbed 
by any ill-considered disparities in margins that may be introduced. 21 Accord- 
ingly, die marginal wage relies heavily on the test of comparability in 
occupations — a consideration which does not enter into the fixation of the 
basic wage which, as a uniform irreducible figure, makes no attempt to reflect 
the relative values of different kinds of unskilled work. There is, with the 
marginal wage, a measure of irreconcilability between the factors, as there is 
between those that determine the basic wage. But the conflict is, by no means, 
so marked as in the case of the basic wage. In the long run the application of the 
comparability method, by its reaction upon labour mobility and costs, tends to 
even up, in many industries, the market prices of the products of similarly paid 
labour. 22 

Nor, in any attempt to compare or contrast the factors that enter into the 
basic wage and the secondary wage respectively, should it be overlooked that, 
in a limited number of instances, the Court, in both cases, has abandoned the 
principle of the differential in favour of the imposition of a flat rate. 23 Further- 
more, while common action of all judges of the Court as to the basic wage is 
provided for by the Act, a judge in fixing margins is not bound by any decision 
of a fellow judge in the industry with which he is dealing, or in any other 
industry. 

The fixation of margins on principles of comparability is, of necessity, 
arbitrary, since there is not available any measuring stick by which there can be 
scientifically ascertained the relative values of skilled, semi-skilled and unskilled 
labour, and the relative values of the constituent grades of skilled and semi- 
skilled labour respectively. The matter of assessing relative rates for skilled 
workers is easier where one industry alone is taken into account, because, in 

the Mining Employees Case , 10 C.A.R., p. 272. And see the remarks of Chief Judge 
Dethridge in the Actors Case — 27 C.A.R., at p. 1009; and in the Musicians Case , 28 
C.A.R., atp. 107. 

21 Compare the observation of Judge Kelly in the Builders’ Labourers Case , 47 C.A.R., at 
p. 573. The learned judge said — “The awards and orders of the Court must be consistent. 
To bring about such an obvious inconsistency would be clearly provocative of dis- 
content”. 

22 And see the remarks of Chief Judge Dethridge in the Carpenters and Joiners Case, 36 
C.A.R., at p. 327; and in the Commercial Printing Case, 36 C.A.R., at p. 744. 

23 See p. 1 17 infra. 
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most cases, there can be selected a craftsman whose work is fairly representative 
of the standard of skill that is achieved by the industry. Thus, in the commercial 
printing industry, the hand compositor is an index or basis upon which margins 
can be built. In addition, reference can often be made to the wage structure of 
the industry in other countries where conditions are somewhat similar to those 
in Australia. 24 Where, however, the industry is “mixed” in type, 25 complexities 
are encountered, because the ancillary workers can be expected to be spread over 
industries not necessarily associated with each other. The difficulties grow when 
it is attempted to evaluate skill in one industry in terms of that in another 
industry. The task can be described as fairly manageable when the trades or 
industries to be considered form a closely allied group. Thus, the metal trades 
group is composed of cognate sections of workers such as engineers, metal 
moulders, electrical workers, sheet metal workers, blacksmiths, boilermakers, 
ironworkers, stovemakers and porcelain enamellers. Similarly bricklayers, 
plumbers, painters, carpenters, plasterers, joiners, and builders’ labourers are 
the chief constituents of the building trades group. Another such group com- 
prises the various sets of employees in the transport industries. In other cases, 
too, it is usual for a judge to relate certain occupations for purposes of marginal 
wage adjustment — e.g., employment in wool, grain, hide, skin and tallow stores 
to that on the waterfront; employment in the agricultural implement making 
industry to that in the metal trades group. The endeavour to maintain margins 
in line among the members of a group, with the deletion of incongruities and 
anomalies as they appear from time to time, is facilitated by the practice of the 
Court under which the same judge is enabled to deal with all the divisions of a 
specified group — e.g.. Judge O’Mara with the metal trades, Judge Kelly with 
the building trades, and Chief Judge Piper with the transport industries. 

Where, however, in the trades or industries that are to be compared these 
common elements are lacking — d.e., the absence of close analogues and an 
adjudication by different judges — the task can assume embarrassing proportions. 
In some instances, indeed, there is little in any other industry or industries that 
can lend itself by way of a parallel. Illustrations are — the gas industry in New 
South Wales; wool sorting; mechanics engaged upon special steel construction 
engineering work of a responsible and hazardous nature in connection with an 
undertaking like that of the Sydney Harbour bridge; actors, musicians and such 
like in the theatrical industry. Of the case of actors, indeed, Mr. Deputy- 
President Webb in 1924 expressed despair in the Actors Case. He said — “I am 
satisfied that to attempt to assess the value of an actor’s skill would be to embark 

24 See the remarks of Chief Judge Dethridge in the Commercial Printing Case t 3 6 C.A.R., 
at p. 744 . 

26 An industry is saM to be “mixed” when the work performed by some employees is 
subsidiary to the principal purpose for which the industry is conducted. 
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on a hopeless task. One difficulty is that there is no standard by which I can 
measure or value such skill, and another insuperable difficulty is that there is no 

standard of skill or responsibility lam dealing with men in respect of 

whom there is no standard at all. Their skill may be great, or it may be negli- 
gible”. 26 But, perhaps the extreme case is that in which the employment savours 
more of a professional service than an industrial occupation— e.g., high class 
musicians, holders of managerial posts or places of trust. Here a criterion is, to 
all intents and purposes, quite non-existent; such employees must be contem- 
plated as sui generis. For highly placed executives, whether in the employment 
of a government, a company, a firm, or an individual, the Court has, indeed, 
always been slow to fix a remuneration for another reason as well — their 
fiduciary and confidential position and their very close association in other 
respects' with management. 27 “It is not customary in awards of this Court”, 
said Mr. Deputy-President Webb in the Theatrical Employees Case, “to make 
provision for persons in the position of heads of departments”. 28 The Court is 
enabled, under Section 38(h) of the Act, to exercise its discretion to refrain, in 
the public interest, from dealing with such a matter. But there is no justification 
for interpreting this attitude of the Court as in the nature of a refusal to deal, in 
any circumstances, with the claims of senior servants, or as a denial of protection 
for them in any other way. The Court, nevertheless, nourishes the hope that 
they will not find themselves required to seek its assistance for the redress of 
their grievances, and that their conditions of employment will be determined 
by private agreement adjusted to the particular circumstances of the case. It has, 
on no occasion, laid down any rule of practice binding itself to a limitation of 
its awards to the recipients of minor salaries, or to those whose remuneration is 
within a defined range. Its principle is to consider every application on its merits. 

In spite, however, of the difficulties and discouragements that are met, the 
Court has continued to regard the method of determining marginal wage values 
of work in terms of the remuneration of work of similar character as “one of 
the safest guides”. 29 The strength and attraction of a practice that aims at equal 
pay for equal work are derived from two considerations. In the first place, 
standardised marginal rates are elementally just. Judge Kelly, in his Merchant 
Service Guild Case judgment, describes the principle of comparative wage 

26 i9 C.A.R., at p. 795. And see the remarks of Piper C.J. in the Actors Case, 51 C.A.R., at 
p. 571. As to wool sorters, see the observations of Kelly J. in reference to the manner in 
which their skill and experience are acquired and developed — Wool and Basil Workers 
Case , 49 C.A.R., at p. 752. 

27 See the observations of Judge Drake-Brockman in the Railways Case, 30 C.A.R., at p. 
189. 

28 20 C.A.R., at p. 18. ■ _ . 

29 See the judgment of Chief Judge Dethridge in the Storemen and Packers Case, 36 C.A.K., 
at p. 567. And see the judgment of Judge Kelly in the Builders ’ Labourers Case, 45 C. A.R., 
p. 356; and in the Printing Industry Case , 49 C.A.R., at p. 310. 
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justice or equality as “the very cornerstone of any system of industrial 
regulation”. 30 The principle, he goes on to say, is “none the less fundamental 
and important, albeit that in its application one cannot hope generally for 
more than approximate results. Wages and conditions cannot be defined in 
terms of absolute justice and exactitude”. 31 The principle will be recognised 
as largely identifiable with the Fair Wages conception of Professor Marshall 
and Professor Pigou. 32 

In the second place, there is the knowledge that an enduring industrial peace 
is impossible without a strict regard for a consistency in awards. Wage-earners 
are continually drawing comparisons between the various wage rates throughout 
industry, and where a lack of uniformity inexplicable to them is detected, 
friction with management is the almost inevitable outcome. Professor Clay, 
after stating his view that “for purposes of control wages must be dealt- with as 
a whole”, proceeds to explain — “Wage-rates constitute an organic system in the 
sense that a change at any point involves changes at others. An advance to one 
class or grade of workers provokes demands which it will be difficult to resist, 
from others”. 33 Particularly are employees working side by side, or on adjacent 
benches, susceptible to dissatisfaction when they become aware of the existence 
of seemingly illogical discrepancies in pay. “Comparability in the conditions of 
workers physically associated in the employment of the same employer has been 
recognised by this Court”, said Judge Kelly in the Builders 9 Labourers Case , “as 
an essential for industrial peace and efficiency”. 34 

4. The Economic Factor 

Long period movements tend strongly to the reconciliation of the com- 
parability marginal wage with the secondary wage that is purely economic in 
its character. The practice of assessing uniform rates for equivalent service leads 
to the creation of a balance in the distribution of competent labour resources 
throughout industry. Where there is a fixation that is not the expression of a 
sound and careful measuring against each other of the intrinsic skills required in 
the various trades, the interplay of the forces of attraction and repulsion will 
30 48 C.A.R., at p. 623. 31 48 C.A.R., at p. 624. 

32 Professor Pigou writes — “My definition thus conforms to that given by Marshall when 
he writes that, in any given industry wages are fair relatively to wages in industries in 
general, if, allowance being made for differences in the steadiness of the demand for 
labour, ‘they are about on a level with the payment made for tasks in other trades which 
are of equal difficulty and disagreeableness, which require equal natural abilities and an 
equally expensive training’ ” ( The Economics of Welfare , fourth edition, pp. 549> 55°)- 
33 The Problem of Industrial Relations, p. 60. In his book, A New Province for Law and Order, 
Mr. Justice Higgins wrote — “The awards must be consistent one with the other, or else 
comparisons breed unnecessary restlessness, discontent, industrial trouble” (p. 41)* And 
see the observations of the learned judge in the Engine Drivers and Firemen Case , 7 C. A.R., 
at p.145. 

®*45 C.A.R., atp. 361. 
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tend to the aggregation of labour in the relatively over-paid occupations, and a 
denudation in trades less favoured. The equitable distribution, once realised, 
tends to be maintained by the strength of the supply factor in the demand and 
supply equation of commodity value. In the long run, the prices of commodities 
produced by the application of equal skills will tend to be much the same. There 
will, of course, be interruptions from time to time in the equilibrium that is 
sustainable in conditions where equal market values correspond to equal skill 
output. The interferences may be the result of changes in the direction or inci- 
dence of consumer preferences, or of the action of purely extraneous forces. In 
either circumstance, the principle of comparability must then be made sub- 
ordinate to the demands of the economic factor in the fixation of margins until 
the desired harmony is regained. Otherwise, unemployment may follow and 
the adjustments essential to the restoration of equilibrium may be postponed. 
The Court does not compromise on the basic wage even to save an industry 
from extinction, but it is prepared to reduce margins if satisfied that the alter- 
native is a loss of employment to wage-earners as skilled workers. In every case, 
however, in which it is asked that a margin, otherwise justifiable, should be 
withdrawn or withheld because of the financial condition of the industry, the 
burden is upon the employer to show good cause . 35 

Accordingly, in the assessment of a margin, the Court finds it necessary to 
have strict regard to the capacity of an industry to pay. It must guard against 
making the margin in question so great as to deprive other essential factors in 
the industry of their legitimate reward, and so repel them — e.g., other forms of 
skilled labour, capital, management, invention . 36 An industry may be shown 
to be financially embarrassed by overseas competition backed by vast resources 
and a powerful world-wide selling organisation, or as stated, the cause may lie 
in a change in consumer preferences. In either case, marginal reductions are 
difficult to resist. Should, for example, as Chief Judge Dethridge said in the 
Musicians Case, the public be 4 ‘willing to pay twice as much per hour for the 
musician as for the fitter, neither the practice of the industry nor an award of 
this Court can effectively depart very far in either direction from that economic 
price ”. 37 If wage costs in the industry affected are relatively high to its total 
costs, as in the metal trades, the Court is in a position to afford substantial relief 
by reducing margins. Where, on the contrary they are proportionately low, as 
in the fellmongering industry, the reductions would probably be only slight, or 
the wage-earner may even escape altogether in any retrenchments. The faE in 
3s See the Meat Industry Case, 4 6 C.A.R., at p. 265. 

36 See the observation of Piper J. (as he then was) in the Agricultural Implement Workers Case, 
44 C.A.R., at p. 352, and the cases quoted by the learned judge on that page. 

37 30 C.A.R., at pp. 688, 689. And see also the judgment of the learned judge in the 
Musicians Case , 28 C.A.R., at p. 104. 
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the wage, too, may be avoided, or to some extent lightened, if employers in the 
industry, taking advantage of their intermediary position, are discovered to 
have been receiving, in profits, more than the average rate prevailing in industry. 
The Court could, in such a situation, refuse to interfere with marginal wages 
until profits had been brought to the general level since, pending the arrival at 
that point, no disturbance in selling prices with the consequent reactions on 
sales need reasonably be feared. 

Sometimes, marginal reductions in an industry may be necessitated by 
adverse conditions that have developed in another industry. Wheat farmers, for 
example, who are not receiving satisfactory prices camiot purchase agricultural 
machinery at a figure which, otherwise, they would be able to afford. The 
demand for agricultural machinery being elastic, its price must be lowered if its 
sales are to be maintained. In the interests of employment in this industry the 
matter of marginal curtailments is at once in issue. To enable any reinstatement 
to the comparability wage to be effected, the remedy may lie in suitable action 
by the legislature by way of tariff revision, or the provision of adequate export 
or other bonus. On the other hand, the restitution may have to await the reor- 
ganisation and transfers of labour to accord with the new scale of relative 
intensities of demand for the output of the different kinds of skill. 

The economic factor, may, of course, cause a movement in the opposite 
direction in particular industries which are more favoured by developments 
than others. Thus, when Australian wool was commanding high prices in the 
world markets, shearers’ rates moved upward in some proportion, making the 
remuneration of those workers substantially in excess of that earned by employees 
of a similar degree of skill and capacity in other industries. 

For government services no exception is, in principle, made to apply in the 
Court’s practice of assessing margins, so that, in general, the railways commis- 
sioners of the various States are called upon to pay the same minima for the 
same classes of work as private employers. 38 But, as railways are instrumentalities 
directed to State developmental purposes and are not conducted solely as 
ordinary business concerns, State finances, as distinct from those of the railways 
themselves, are examined when the question of capacity to pay a secondary 
wage is in issue 39 

Indeed, with railways, as in the case of other service industries such as 
banking and insurance, it is not always easy to estimate how consumption is 
affected by a reduction in marginal wages, since the value of the employee’s 

38 See the remarks of Judge Beeby (as he then was) in the Electrical Trades Case , 31 C.A.R., 
a t p* 337; and compare pp. 39, 40 supra. 

39 See the observations of the Full Court in the Railways Commissioners Case , 37 C.A.R., 
atp. 938. 
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work is not measurable by any costing system as is applicable generally to 
industries the products of which are sold in the market. 

5. Exceptions to the Differential Principle 

Sometimes conditions are such, that the Court has not found it practicable 
to insist that men engaged upon work that does not require the application of 
the skill, or other attribute, of which they may be possessed, shall be paid in 
terms only of the work actually performed. Examples can be quoted in the 
waterside workers industry, and in the occupation of storing and packing. On 
the waterfront, there are men performing work which is scarcely distinguishable 
from that of many labourers in other industries who do not receive more than 
the Court’s basic wage. As, however, wharf labourers are liable to be called 
upon at any time to undertake duties that need experience, or involve heavy 
muscular effort or a sense of leadership and responsibility, it is not deemed 
advisable to decide that no margin shall he payable in certain cases, or to attempt 
the establishment of any line of demarcation to differentiate marginal wages 
according to work done. Storemen and packers, unlike waterside workers, are 
spread over several industries— -e.g., wool, grain, hide, skin and tallow stores; 
oil and grease stores; bond and free stores. In these industries, the degree of skill 
and responsibility required of storemen and packers varies; nevertheless, the 
crude plan of the flat rate has been made to apply to them also. In their case, the 
material available has been insufficient to enable discriminatory rates to be 
assessed that could be made to cover, with any satisfaction, the classes of indus- 
tries in which storemen and packers are occupied. The application of the 
principle of the detailed classification, with the differential rate, is thus seen to 
be inappropriate in these instances. 

6. The Reference to a State 

There are certain categories of industry in which the terms and conditions 
of employment are deemed by the Court more suitable or proper for regulation 
by a State than by itself. Its practice is, in such circumstances, to exercise the 
power un der Section 3 8 (h) of the Act to refrain from dealing with the matter, 
and to remit it to the State Authority for consideration. The mere fact that, by 
the removal of the application from its own adjudication, marginal rates different 
from those which it itself has awarded for work of the same class would probably 
be prescribed, does not weigh with the Court as an argument that the matter 
should not be allowed to go to the State in question. To induce the Court to 
withhold the reference, it would be necessary to prove some more material fact 
such as that the parties are denied access to a State tribunal, or that the tribunal 
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in question is not competent or prepared to deal with the matter. The Court 
further, it can be said, would be disposed to retain the matter for its own 
decision if it had reason to believe that the State Authority was not, in its 
assessments, in the habit of taking local circumstances into due account, or that 
its mode and method of regulation were obviously unfair. Nor, it is submitted, 
would the Court be willing to relinquish control if, where the proposal is to 
remit an aspect or part only of a dispute, it were not satisfied that the interests 
of employers and employees in other sections of the industry governed by its 
award would not be prejudiced. But, the Court has always taken the view that 
State tribunals have a peculiar responsibility for the maintenance and welfare of 
purely local industries, and that these authorities may well be forced to the 
conclusion that an industry cannot support the structure of margins .that the 
Commonwealth Court has seen fit to establish for the same or corresponding 
classes of work. 40 An imposition of Federal rates may be calculated to imperil 
an industry, or drive it to another State, and the Court has always disclaimed 
any desire to disturb the distribution of industries over the States. 

7. The Value of the Work at the Time of Making the Award 
The Court, in the determination of margins, has observed almost unswerv- 
ingly the principle that it wil l consider only the conditions at the time of making 
an award, and that it will ascertain the value of skill or other qualification only 
as at that time. In the Merchant Service Guild Case , Chief Judge Dethridge 
said — “In my opinion Powers J. enunciated the correct principle, that is to say, 
that the Court when making an award as to marginal rates should assess the 
amounts thereof only according to the conditions existing at the time of the 
award”. 41 In coming to an assessment, the Court is largely influenced by the 
prevailing rates in that industry, provided that it is convinced that those rates 
are freely and voluntarily recognised as fair and reasonable by reputable 
employers — i.e., not wrested, for example, by pressure and menace as the price 
of industrial peace. 42 The Court very wisely proceeds on the assumption, that 
none is in a better position to understand the relative values of work than those 
who have had a long experience of co-operation in the industry. Rates, too, 
fixed on the basis of customary or existing practices, tend to approximate very 

*°See the Merchant Service Guild Case , 49 C.A.R., at p. 723. 

^27 C.A.R., at pp. 493, 494. And see the judgment of Mr. Justice Powers in the Engineers 
Case t 20 C.A.R., at p. 1 149. The mere fact, of course, that one employer has paid a rate 
in excess of the legal minimum — i.e., has paid “merit money” or some other allowance — 
is seldom accepted as a sufficient reason for making an order against others (see the 
observation of Chief Judge Piper in the Marine Cooks , Bakers and Butchers Case , 47 C. A.R., 
at p.266). 

42 See the Marine Cooks , Bakers and Butchers Case , 45 C.A.R., at pp. 506, 507. 

% 


THE SECONDARY WAGE IIC> 

closely those that accord with the market demand for the goods produced by 
the workers in question . 43 

And so Mr. Justice Higgins, in assessing margins in the Harvester Case , 
followed in substance die practices as to standards of payment of the Victorian 
Railways Commissioners, the Melbourne and Metropolitan Board of Works, 
and others . 44 He pursued the same course in the Marine Cooks , Bakers and 
Butchers Case , 45 and in die Marine Stewards and Pantrymen Case , 46 adopting the 
existing proportions in industry as between the wages of skilled and unskilled 
workers, and as between the classes of skilled workers themselves. With him 
the practice became established. But, the Court necessarily spares no effort to 
apprise itself of all material facts surrounding the making of the contracts under 
which these rates have been payable, so that, strictly speaking, it does not regard 
these rates as more than very strongly persuasive. Mr. Justice Higgins, in the- 
cases alluded to, devoted considerable attention to an examination of the figures 
of which he subsequently approved. “The Court”, said Judge Beeby (as he then 
was) in the Rope and Cordage Case , “is not aware of the bargaining on disputed 
subject-matters or other circumstances which may have affected the parties in 
arriving at agreement on wages and must independently arrive at a conclusion 
after consideration of evidence and present circumstances ”. 47 

The reason for this attitude of the Court is not far to seek when it is under- 
stood that its fundamental policy has been not to initiate, but to give effect to 
such standards as are accepted by the community, or thought proper by it. And 
as it was not the practice in industry to vary, in terms of changes of living costs, 
the extra payments received by skilled men in industry before the Court assumed 
control, and as a demand for adjustment in the case of margins is not to be 
discovered in the promptings of the social conscience, the Court itself, with few 
exceptions only , 48 has treated the margin as a constant figure. It is, as Kelly J. 
said in the Merchant Service Guild Case , “definitely established that in assessing 
marginal rates, this Court will refuse to follow the mathematical method of 
taking some previously assessed margin and increasing or reducing it according 
to the decline or rise in the purchasing power of money as indicated by some 

43 And see the remarks of Chief Judge Dethridge in the Musicians Case , 30 C.A.R., at p. 688. 
44 2 C.A.R., p. 1. 45 2 C.A.R., p. 55. 

48 4 C.A.R., p. 61. 47 34 C.A.R., at p. 355. 

4 8 An interesting exception is to be found in the Sheep Pastoral award made by Chief Judge 
Dethridge in 1927 — 25 C. A.R., p. 626. In 1930, however, he discontinued the provision 
for adjustment to variations in living costs, and thus reinstated the award in line with other 
awards of the Court — 29 C.A.R., p. 261. Mr. Justice Higgins, too, in making his Engin- 
eering award in 1921, provided that margins should increase in proportion to increases- 
in the basic wage — 1 5 C. A.R., p. 297. But the new Court, constituted after his resignation, 
disagreed with this principle. Until recently, too, for the gas industry in New South 
Wales, margins were made to vary proportionately in accordance with movements in 
the basic wage. 
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statistical index or even by other evidence”. 49 Social standards of which the 
community is so profoundly conscious, and upon which it sets such store, are 
not greatly jeopardised by a non-adjustment in regard to margins, as they are 
in reference to the basic wage, and this ground Mr. Justice Higgins took, in 
1916, in refusing adjustment in the Merchant Service Guild Case , although the 
price level had risen steeply. The learned President said — “It may fairly be urged 
that, in the absence of evidence to the contrary, the decrease in the value of the 
sovereign must be treated as applying to all the commodities required by a man 
in the position of an officer 50 as well as to the commodities required for a 
family’s support on a labourer’s standard of living; and it is quite true that the 
pressure of social forces makes the extra expenditure for the officer almost as 
essential for him as the labourer’s expenditure for the labourer. Butyhe fact 
remains that it is not so absolutely essential”. 51 

In logical form and in language carefully selected, Judge Kelly, in another 
of the Merchant Service Guild Cases y summed up this principle underlying the 
Court’s approach to the problem of ascertaining a satisfactory basis for the 
assessment of rates for skilled workers. The passage is somewhat lengthy, but 
it should amply repay careful scrutiny. The learned judge said — “The task of the 
Court in the settlement by arbitration of disputes regarding wages is that of 
ascertaining what in all the circumstances can be said to be fair payment for the 
particular work in question. The justice of awarding any particular rate depends 
on whether it answers this test of fairness. But fairness is a relative concept. It 
means consistency with some accepted standard. And it is not for the Court to 
create standards. The function of the Court is simply to recognise such accepted 
standards as are not shown to it to be unjust, extravagant or inadequate. It is for 
these reasons, that the Court from its inception has allowed itself to be guided in 
the assessment of “fair” wages by the evidence of what reasonable employers 
of competent labour have found it desirable to pay and what competent work- 
men have been willing to accept for any particular class of work. Such evidence 
has, in fact, provided the only practical starting point from which to approach 
the wage-fixing problem. To supplement it, however, the Court has always 
been prepared to admit proof of any circumstances which may tend to show 
that, because of the economic situation in which either the employers or the 
employees, or both, find themselves, the adoption and perpetuation of previously 
current wage rates or levels would in fact be unfair. 

“The Court has not been willing to assume as a general principle that a 
payment accepted, say in 1907, as fair for the work performed in some particular 
avocation will necessarily have become, say in 1920, unfair on the sole ground 

**48 C.A.R., at p. 586. 

* °The learned President was referring to ships* officers. 81 io C. A.R., at p. 226. 



THE SECONDARY WAGE 


121 


that the money amount of that payment can no longer in 1920 buy what it 
could buy in 1907. The Court has insisted that the answer to the question of 
what is fair payment today must take into account all the industrial circum- 
stances now existing, circumstances which may have affected the social need or 
demand for the performance of the work in question, with reference either to 
its quantity or its quality. 

“The Court has regarded itself, I think properly, as the interpreter, not the 
censor, of the social conscience. Thus, when in its determinations it gave effect 
to the concept of the basic wage, it was giving effect to a concept which origin- 
ated not in its own mind in the Harvester case or elsewhere, nor in the precedent 
legislation but in the social conscience which expressed itself in the latter half 
of last century and the beginning of this when the evils of poverty and inefficiency 
attending the unbridled application of the doctrines of laissezfaire became so 
manifest. 

“It cannot be said, however, that the social conscience has demanded, or 
now demands, that all wages and salaries should be adjusted from time to time 
with absolute relationship to fluctuations in the cost of living”. 52 

Since its rates are designed to represent the value of the work at the time 
when awarded, the Court, as might be expected, has always insisted on making 
a fresh adjudication when an existing margin is before it for review. Its practice 
is to have regard to its own previous margin, but not to approach it as presum- 
ably the figure to be adopted. “The Court”, said Chief Judge Dethridge in the 
Merchant Service Guild Case already referred to, “will bear in mind that in the 
past certain margins have been allowed, but those previous margins will not be 
accepted as presumptively proper standards in present or future circumstances”. 55 
The onus, nevertheless, rests with the applicant to show cause why any change 
should be effected in the rate as it is declared under a current award. To that 
extent, then, as Judge Kelly pointed out in his judgment in the Merchant Service 
Guild Case , “the prima facie sufficiency of a pre-existing margin must necessarily 
be a starting point for the approach to the task of re-assessment”. 54 Obviously, 
52 48 C.A.R., at pp. 586, 587. 

53 27 C.A.R., at p. 494. And see the judgment of Chief Judge Piper in the Marine Cooks r 
Bakers and Butchers Case (45 C.A.R., at p. 508); and in the Transport Workers Case (45 
C.A.R., p. 671). 

5 *48 C. A.R., at p. 586. Apparently the learned judge would himself be prepared to go 
farther, for later in his judgment he states, as a principle “almost axiomatic” to a wage- 
fixing authority when beginning a consideration of a submission made to it, “ that 

the burden must be placed upon him who claims that there is injustice in the established 
or current order to demonstrate that such is the case. In this connexion it is both proper 
and in the nature of things necessary that the tribunal should start with the presumption 
that an existing regulation or arrangement is just. The presumption is rebuttable- 
rebuttable by the claimant for a change — but the evidence necessary to rebut it may in 
one case be almost formal whilst in another it must be more elaborate” — at pp. 623, 624. 
And see his judgment in a later case — the Printing Industry Case , 49 C.A.R., at p. 310. 
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an amendment can be anticipated where rates have been awarded in exceptional 
times, or to meet exceptional circumstances, and those times or circumstances 
have passed away. For example, in 1945 Judge Kelly cancelled certain awards, 
determinations, and orders — commonly referred to as the Building Trades 
(Defence Works) Awards — made by the Court during the years 1941 and 1942 
and operative in the States of New South Wales, Victoria, South Australia and 
Tasmania, on the ground that the situation, to deal with which they had been 
issued, had ceased to exist. This situation was the increasing difficulty of ensuring 
an adequate and continuous supply of labour for urgent and essential national 
requirements in connection with the successful and expeditious prosecution of 
the recent war. As a means of attracting labour promptly, and inducing its 
retention, in quantities satisfactory to the purpose, the awards provided for 
higher wage rates, and more liberal conditions of employment, for' persons 
occupied on defence building construction work and projects than had been 
allowed under the normal awards and determinations relating to such classes 
of employees. 55 With the discontinuance of the provision, remuneration rates 
and conditions of employment prescribed under the ordinary relevant awards 
and determinations again applied to the workers who had been covered by these 
special awards. 56 

As a rule, the Court refuses to alter marginal rates during the currency of 
an award, deferring action until such time as new logs are before it. But it has 
made an exception, and granted an application to vary, when satisfied that 
conditions have changed in some material respect since the award was made. 57 

With changes making their way in industry, the problem of reviewing exist- 
ing classifications may become so pressing as to be inescapable. Industry through- 
out the world has betrayed an increasing tendency towards sectionalisation, jobs 
becoming subdivided into smaller jobs. The trend is general, although it has made 
its appearance in more marked fashion in some industries than in others. The 
change is attributable, perhaps, not so much to the introduction of new manu- 
facturing processes or of new machinery, as to the increasing general use of 
machinery. Output, as a result, is on a greatly enlarged scale, and men can be 
assigned to a more limited scope of work than in other days when their activities 
extended throughout the factory. As a consequence, the work that they perform 
does not demand the exercise of the same degree of skill that previously was 

55 See 44 C.A.R., p. 754; 45 C.A.R., pp. 228, 268; 46 C.A.R., pp. 148, 312; 47 C.A.R., 
p. 712; and 48 C.A.R., pp. 46, 333. 

56 And see the Engineers Case , 16 C. A.R., at p. 274. 

57 See the remarks of Chief Judge Piper in the Transport Workers Case, 45 C. A.R., at p. 642; 
and in the Tally Clerks Case, 45 C.A.R., at p. 718. Since the outbreak of war in 1939, the 
Court has not adhered so rigidly to its general practice, deeming that the war itself, in 
many cases, introduced changes in economic conditions in industry. 
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required of them. 58 In circumstances such as these where it can be shown that 
the job no longer requires the same qualifications for its fulfilment — e.g., if it 
has sunk to the level of a repetitive process — employers naturally ask for a 
reduction of the secondary wage that it has carried. The unions, in full knowledge 
of the implications, have always resisted the movement towards specialisation 
and the breaking-up of labour, and when they fail, their practice has been 
directed to seeking a re-definition of the job in question that would extend the 
range covered by it to include less skilled occupations. On its part, the Court 
has never endeavoured to obstruct the adoption of methods of specialisation by 
maintaining the rates for tradesmen, in their entirety, in payment for processes 
which, it is satisfied, fail to demand die application of the full skill of the trades- 
man. 59 Thus, in step with world developments, Judge Beeby (as he then was) 
reviewed and recast, in 1930 and 1935, the awards governing the metal trades 
group of industries in order to facilitate a change over from methods of 4 ‘mak- 
ing” or “jobbing” to those of “manufacture” or mass production. 60 The 
variations that he made in these awards involved a revision of classifications, as 
the awards had been framed to meet jobbing conditions, and were quite 
inappropriate to manufacturing. One result has been that comparatively few 
employees remain in a position to claim classification as toolmakers under the 
provisions of the comprehensive award that now covers this group of trades. 
The unions, accordingly, have sought to have the definition of toolmaker 
broadened, but so far their efforts have been all in vain. The application, refused 
by Judge O’Marain 1942, asked for a revised definition to include all machining 
carried out in the making or repairing of any precision tool, gauge, jig, die or 
mould that is to be used in connection with the standardisation of machine 
production or other operations — a definition which, if allowed, would elevate 
into the higher classification, the work now within the classification of first class 
machinist. 61 

8. The Adequacy of Marginal Rates 

A survey of the period ending with the declaration of war in 1939 goes t0 

S8 See the remarks of Chief Judge Piper in the Saddlery, Leather and Canvas Workers Case , 
41 C.A.R., p. 1. The use of gauges and fixtures has simplified the work of some scientific 
instrument makers, particularly makers of gyroscopic instruments. The same remark may 
be applied to certain classifications of welders. 

58 See the observations of Judge Beeby (as he then was) in the Coachbuilding Industry Case, 
33 C.A.R., at p. 565; and the remarks of Judge O’Mara in the Metal Trades Case , 44 
C.A.R., at pp. 166, 167. In the Meat Industry Case, Chief Judge Piper said — “The Court 
must of course keep abreast of movements and tendencies and must not be obstructive” 
(46 C.A.R., at p. 371). 

60 Metal Trades Cases , 28 C.A.R., p. 923; and 34 C.A.R., p. 449. 

u Metal Trades Case , 47 C. A.R., at pp. 527, 528. There is, however, in recent developments, 
a compensation for tradesmen to some extent, for the growing mechanisation in industry 
has increased the demand for the machine tools that they make. 
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show that, when all the circumstances are taken into account — including shorter 
hours, holidays and annual leave with pay, advances in hygiene, better machinery 
and appliances — the skilled worker was, on an average, better off in that year 
than he was in 1907. It is equally clear, however, that marginal increases have 
not, up to the present time, kept pace with those of the basic wage. During the 
1914-1918 war prices rose steeply, but, as has been stated* Mr. Justice Higgins 
refused to disturb the practice of the Court by allowing any adjustment of 
marginal rates in response to the upward movement in the cost of living. 62 
There has been, as a matter of fact, some augmentation in secondary wages 
since the termination of that war — a tendency more marked in the late Thirties — 
but it has been insufficient to restore the pre-1914 ratio of the average marginal 
wage to the basic wage. 63 The Australian basic wage (weighted average six 
capital cities) is now -£4 16s. per week; the highest representative figure of 
margins in recognition purely of skill to be added to this sum is in the vicinity 
of £2. There are, certainly, margins payable at higher figures, but, for the most 
part, they include provision, as well, for responsibility and/or some special 
occupational disability under which the recipient of the wage is placed — e.g., 
the necessity to labour in unhealthy conditions, or the liability to work irregular 
shifts. By way of generalisation it is, perhaps, permissible to say that semi-skilled 
employees of various types and grades receive a secondary wage up to about 
24 /-; earnings by way of margins beyond that figure are — again as a general 
rule — confined to the tradesmen class. The narrowness of the gap at present 
between skilled and unskilled wages provides food for some anxious speculation 
as to possible reactions upon the incentive of youths to qualify to become 
tradesmen, particularly when comparisons in this respect are made with other 
countries. 

A lag of the skilled wage, in terms of that of the unskilled and low-skilled 
employee, denotes a distribution — or it may even signify a transfer to some 
extent — of the National Dividend to the disadvantage of the worker of higher 
qualification. The Basic Wage Inquiry Cases contain assertions of the Court's 
determination to prescribe the basic wage at the highest level that industry can 
sustain. Danger lies in the pressure that may be exerted upon the Court for an 
increase in the basic wage that might, very conceivably, be at the expense of the 
skilled worker or that might, at any rate, cause a lessening in the amount between 
skilled and unskilled wages. Peculiarly vulnerable, perhaps, is the situation of 
the skilled worker in days of business recession when, in the application of an 
economic argument, the incidence of any wage reductions may be made to 

62 It should be noted, however, that towards the end of his presidency, the learned judge 
did exhibit signs of a willingness to move away from the fixed margin principle and to 
adjust margins with reference to changes in the cost of living— -and see p. 119 supra. 
es See the Meat Industry Case , 46 C.A.R., at p. 263. 
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fall entirely or disproportionately upon him. For it must not he forgotten that 
unskilled and semi-skilled workers in combination — i.e., non-tradesmen — far 
outnumber craftsmen, and, in addition, they are much more clamant. 

With, a decline, however, in the skilled wage measured against that of the 
unskilled worker there is set up, under the operation of what is often referred 
to as the theory of equi-marginal utility or the law of substitution, a tendency 
in entrepreneurs to extend the scope of employment of skilled workers to the 
detriment of those who do not possess their attributes or qualifications. For, in 
the interest of the highest net yield, management seeks ceaselessly to maximise 
output and to minimise costs, and as a consequence, the spread of employment 
over the different kinds of workers will vary in some relationship to changes in 
the wage rates payable to them in terms of each other. The determination to 
obtain the greatest value in return for each money unit expended upon labour 
services fixes limits, therefore, within which, in practice, the process of gravita- 
tion of the wages of skilled and unskilled workers towards each other can be 
expected to be carried. 


Chapter XIII 
PIECE WORK 
i. Objections by the Unions 

I N other years the Court, in the general interests of production and employ- 
ment, was accustomed strongly to urge upon industrialists the advisability 
of payment by results as a method of remuneration in the greatest degree 
practicable. But, noticeably in the factory industries, its appeals met at every turn 
with the uncompromising hostility and resistance of officially organised labour . 1 
On this account mainly, the Court’s attitude on the subject of piece work is, at 
the present time, much less enthusiastic. Moved by the same consideration, 
employers, too, have ceased to press for its extension in the same measure as 
formerly. 

The unions asseverate that all piece work, task work, premium or contract 
work, bonus payments and other devices aimed at securing an increase in output, 
redound solely to the advantage of the employer. They insist, that as soon as it 
is observed diat the individual piece worker has raised his output sufficiently to 
yield him a return in excess of the current daily wage figure, his rate is reduced. 
Piece work rates come to be fixed, it is claimed, on the capability of the expert 
worker, and not on the capacity of the average employee in the occupation. As 
a result, the argument continues, comparatively few are able to reap an adequate 
recompense for the extra effort that they exert. 

As a statement on a historical basis, there is no denying the general correctness 
of these allegations preferred by trade unions, and industrial tribunals in Australia 
have not endeavoured to disguise the truth of the accusations. But, under 
conditions of statutory regulation such as obtain in Australia, these charges lose 
their force and significance as arguments, and they should be excluded from 
present-day discussions . 2 They are, in reality, inherited or transmitted conten- 
tions, without relevance to a situation where authority is able to safeguard 
workers from the abuses that admittedly did prevail in the past. To ensure that 
the worker shall obtain, in wages, the benefits that are rightly his from the extra 
output for which he is responsible, the Court has usually fixed minimum rates 
on the basis that the piece worker is enabled to earn at least 10 per cent above 
the amount allowed to an operative of the same competence, engaged in the 
same occupation for the same period of time on a time employment. This ratio 

1 See the Main Hours Case, 24 C.A.R., at pp. 874 et seq the Engineers Case, 15 C.A.R., 
at pp. 328-330; and the Engineers Case , 25 C.A.R., at p. 375. 

2 See the remarks of Judge Beeby (as he then was) in the Engineers Case, 25 C.A.R., at p. 
375; and in the Metal Trades Case, 28 C.A.R., at p. 936. 
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is, however, at the most the predominant or standard figure, for the Court has, 
in various industries, determined rates that it computes should return a wage of 
12 J per cent, 15 per cent, 20 per cent, and even 25 per cent above that to which 
the corresponding time worker is entitled. In that way unfair cutting of rates 
can be withstood, and a recognition afforded to efficiency and close attention to 
the task. Careful provision, too, is made in awards that penalty payments for 
overtime and Sunday work, and the allowance of holidays and annual leave 
without deduction of pay, shall extend to piece work. If, at times, on grounds 
of convenience and practicability, the Court has been averse from adjusting 
piece work rates to movements in the cost of living, it cannot be shown that, 
in the result, these rates have suffered. In all such cases, the rates have been 
assessed on an estimate of the average cost of living during the currency of the 
award. But, usually, awards provide for the adjustment of piece rates to variations 
in the cost ofliving, the adjustment being limited, in accordance with the general 
theories observed by the Court, to the basic wage ingredient in the total rates of 
remuneration as distinct from the premium added for special qualification. The 
unions, however, remain apprehensive and unconvinced of the efficacy of 
regulation in respect of payment by results, and they repeatedly assert that no 
system can be devised that is able to prevent a recurrence of the piece work 
exploitation that was prevalent in years gone by. 

Other objections, too, have been advanced by the unions to the method of 
payment by results. They aver that piece work weakens the attachment of 
workers to their union, and, by exciting competition among employees in the 
shop, destroys the sense of solidarity and spirit of camaraderie among the workers 
themselves, so that, in effect, the employee becomes deprived of the means of 
his own protection against an unscrupulous entrepreneur. But the link with the 
union need not necessarily be affected, for die Court, under its awards, usually 
deputes to a Board of Reference, on which the union has representation, the 
duty of revising schedules itemising tasks and the respective payments for them 
when they are challenged. The worker still has occasion, therefore, to look to 
the union to press his claims for any amendment in rates that he deems just, and 
as the policing of the award remains very largely with it, he will still depend on 
it to advise and support him in obtaining redress where the award is not being 
observed. 

The unions, too, advert to the possibility of adverse reactions upon a 
worker’s health in his eagerness to increase his earnings, and to the probability 
that a spirit of acquisitiveness and selfishness will be inculcated that is anything 
but commendable. The Court has always been peculiarly susceptible to any 
suggestion that an employee’s health is imperilled in his occupation. With it, 
therefore, the subject assumes a primary importance, causing it to discourage 
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and frown upon overtime work and unduly prolonged effort by piece workers. 
As regards the further objection that the piece work system is inequitable socially, 
in that it lessens the quantity of work available for others, it can be answered 
that the piece worker proceeds more rapidly with his task, and can be relied 
upon to exercise more care and diligence in the use of tools and machinery. To 
that extent overhead expenditure is curtailed and waste is avoided, so that, with 
the consequent reduction in costs, production is stimulated and a growing 
measure of employment can be provided to absorb more workers. 

There is, of course, the very real and legitimate complaint that, by reason 
of an outmoded plant, obsolete facilities, faulty arrangements in the factory that 
bring about delays in the distribution of work, or some other circumstance, the 
piece workers in an establishment can actually receive, as a week’s earnings, less 
than the legal minimum fixed for time work of the same class. Admittedly, it is 
difficult for an industrial tribunal to cope with grievances of that character even 
if the trouble can be definitely traced to the incompetence of diose in authority, 
particularly where, as with the Court, the principle of interference with manage- 
ment to the smallest extent possible is accepted. One solution of the problem is 
the provision for a guaranteed minimum, under which the worker is assured 
not less than the awarded time work wage over a given unit of time. Thus New 
South Wales contract coal miners operating in a place declared to be “deficient” 
are entitled, under the awards, to payment as for shift work on a daily basis. The 
expression “deficient place” is employed to denote an abnormal condition such 
as that in which the coal is not easy of access, or is difficult to hew, or where the 
seams are nearing exhaustion. The awards further provide that where manage- 
ment and the workers cannot reach agreement as to whether a specified place 
is “deficient” within the meaning of the award, the matter is to be referred for 
decision to the chairman of a Board of Reference constituted under the award. 
Apart from the consideration of a “deficient place” the miner working on 
contract who, through no fault of his own, is unable to earn the minimum rate 
for contract workers over any fortnightly period has, by virtue of the awards, a 
right to be paid an amount sufficient to make up his earnings for this period to 
average the minimum rate for each of the shifts worked by him over that period. 
In the woolclassers award, too, provision is made for guaranteed minimum 
earnings for employees working at piece rates. 

While, however, it has shown a desire to protect a piece worker employed 
in a situation that militates against his earning in the measure of his capacity, the 
Court has never dissented from the proposition that any guaranteed wage should 
be determined at a level calculated not to discourage that worker from relying 
for his remuneration upon the aggregate payments that should accrue to him in 
terms of the piece rates allowed under the award. 
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2. The Limitation to the Provision for Piece Work 

Over and above the very substantial retardation that is imposed by the 
antagonism of the unions, 3 there are limits to the length to which the method 
of payment by results can be extended in industry. Industries where processes 
are repetitive lend themselves for the most part to the purpose, particularly if 
output is regulated by personal dexterity. On the other hand, in occupations in 
which the value of the effort attributable to the individual cannot be assessed 
widi relative ease and precision, the practice is scarcely suitable or adaptable. 
Such is the case of persons who co-operate in groups or gangs to produce a 
given article — e.g., in some branches of the metal trades. In circumstances of 
this character the task of apportioning payments can be accompanied by 
difficulties that are almost insurmountable. 

3. Obstruction by Unions 

The opposition of the unions to piece work is not, however, confined to 
the purely negative and unhelpful attitude of suspicion and mistrust, and to 
attempts to refute the proposition that labour costs can be reduced without the 
necessity of lowering the earnings of the employee. Some of them have taken 
active steps to suppress or obstruct the practice by providing, in their rules, that 
members contracting with employers on the basis of payment per piece shall be 
expelled, or be subject to heavy fine penalties. The coercion is unfortunate in 
more respects than one. Instances have been brought under the notice of the 
Court, where workers have found themselves compelled surreptitiously to enter 
into arrangements with their employers to operate at piece rates fixed under an 
award, and to attend in secret to receive the payments that are owing to them. 
Such a circumstance tends strongly to break down the ties that bind men to 
their union, and to that extent — and to that extent only, perhaps — can the 
introduction of piece work be said, in fact, to have prejudiced the situation 
between the labour organisation and its members. But, in this connection, trade 
union leaders should remember that any policy pursued by a union that involves 
a standardisation of remuneration among its members is calculated eventually to 
provoke a conflict with the more enterprising of the members, and to engender 
a deplorable dissension within its ranks. 


s See the Metal Trades Case , 28 C.A.R., at p. 1023. 






Chapter XIV 
CASUAL WORK 
i. The Difficulties of the Problem 

T HERE is no definition of the cognate expressions, “casual employee”, 
“casual hand”, or “casual labour” common to the awards, but, inserted 
in awards, these terms can be said to refer to employees who are not 
engaged to work, or who are not provided with work, for the full standard 
hours of the week. Thus, in the Furniture Trade award “casual labour” is 
specified as “labour where an employer does not provide a full week’s work ”. 1 
And, in the Printing Industry (Newspaper Section) award, “casual employee” 
is explained as “an employee engaged other than as a weekly employee ”, 2 while 
in the Journalists (Metropolitan Daily Newspapers) award a “casual” is declared 
to mean “a person who is employed by the day or half day ”. 3 If there be such 
a thing as a “usual” definition in this connection in the awards, it is, perhaps, 
that which was adopted by the Court for purposes of the Engine Drivers and 
Firemen award, viz., “an employee competent to do the work he is engaged to 
do who is dismissed or refused work without any fault of his own before the 
expiration of six days from the date he starts work ”. 4 Workers covered by these 
definitions are, for the most part, of a kind not expected to devote themselves to 
a single occupation or industry as a means of drawing support for themselves 
and their families, and, as a rule, they can be said to constitute but a small 
minority of those employed in a particular industry. From the angle of employ- 
ment they are deemed essentially temporary and occasional in character. 

But these expressions are used by industrialists more generally as well to 
denote, or extend to, employees who, although they may be occupied for six 
or more consecutive days, are not, nevertheless, in the average case at least, in 
continuous employment over the entire year. This type of worker does look, 
moreover, to a particular calling as the sole, or at least the real, source from 
which he hopes to derive an income sufficient to maintain himself and his 
dependants, and he is identified, accordingly, by the Court with that calling. 
Appearing in either of these senses the expressions should be distinguished from 
the terms, “part-time employee”, and “part-time work” respectively, to the 
meaning of which in the language of industry no ambiguity attaches . 5 
x 39 C.A.R., p. 144. 3 IKd., p. 558. 9 Ibid. t p. 1068. 

*42 C.A.R., p. 588. In the Carpenters and Joiners award, however, five days is the time 
specified, the expression “casual hand” being indicated as “any hourly employee employed 
for a period of less than five days” — 42 C.A.R., p. 472. 

*The provision in awards for part-time employment is very limited, and instances are few. 
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The matter of assessing wage rates for casual employees of both classes 
adverted to has proved to be one of the most troublesome of the tasks that the 
Court has been called upon to undertake. The method of the Court in relation 
to the first mentioned category of casual employee is to determine an hourly, 
half day, or daily rate at a level invariably higher than that allowed to workers 
in the same occupation who are engaged under a contract of weekly hiring. The 
measure by which this rate exceeds that prescribed for the permanent employee 
is not, however, uniform or standardised throughout the awards. It can be 
suggested, nevertheless, that the Court would hope to assure that, on an average*, 
this casual worker could receive, as payment for the days in a week in which he 
is employed, the same amount as that earned by a permanent employee for 
ordinary time in that week in the same occupation. But, there are no reliable 
statistics by reference to which the amount of employment, even in approximate 
terms, available to these casual workers can be ascertained in advance, so that 
the Court has little means at its disposal of computing a rate that will give effect 
to any such purpose that it may have in mind. In the circumstances, the extent 
to which this casual rate is loaded must be regarded as some recompense for the 
mtermittency of the employment, and as an inducement for employers to 
engage men on a basis of weekly hiring in the greatest degree practicable. 

There is, however, more information at hand in relation to the second 
class of casual employment, enabling the Court to establish a defined practice — 
a practice based on a principle simple and clear in its nature but which, nevertheless* 
has given rise, in the application, to considerable difficulties. These difficulties are 
traceable largely to the differing causes of casualness, to peculiar features or incidents 
in the industries concerned, and to the varying measure and shape of that casualness 
in the industries affected. Thus, the casual nature of the waterside working 
industry — as with the occupations of ship painters and dockers so far as they are 
of that character — has its origins in the vagaries or irregularities of shipping 
arrivals and departures. On the other hand, tally clerks, while with them the 
circumstance of shipping movements enters also, are dependent or reliant as 
well for their employment upon the quantity of wharf labour that is offering. 
In the building trades the amount of employment available is contingent, in 
addition to weather conditions, upon the supply of requisite materials. Weather 
conditions, too, are an all-important consideration in reference to construction. 

Examples, however, are to be found in the awards governing the clothing trades (both 
tailoring and dressmaking etc. sections — 50 C.A.R., pp. 612, 614) and the rope and 
cordage industry (51 C.A.R., p. 342). In both these cases, it is prescribed that workers 
shall be employed for not less than twenty hours in any week, and payment is upon a 
pro rata basis. There is a special war-time provision extending to insurance staffs, with no 
minimum fixed for the number of hours per week to be worked, but with payment 
upon a pro rata foundation — 48 C.A.R., p. 971. 
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repair, and maintenance work touching railways, tramways, sewerage, roads, 
drains, weirs, channels, waterworks, pipe tracks, tunnels and conduits, but other 
factors operate as well — e.g., customary holidays (particularly in the outlying 
areas). 

In some occupations, moreover, such as that of the waterside worker and 
the builders 2 * * 5 labourer, all the workers are regarded as being upon the casual 
footing, while in others the measure of casualness is less, in that a proportion 
only of the workers are so employed — e.g., ship painters and dockers, storemen 
and packers, textile workers . 6 In some instances, too, the workers are employed 
at periods spread over the entire year — e.g., tally clerks, while in other cases the 
casualness assumes different shape, work being confined to certain months only 
— e.g., sheep shearers. Over and above difficulties arising from these dissimi- 
larities, there is the problem that is encountered in the endeavour to obtain 
information of a character and accuracy th at will enable a wage r ate appropriate 
to the occupation in question to be determined. 

There are cases, indeed, where the element of partial casualness in an 
industry may be regarded, for all intents and purposes, as of litde real account, 
and in that circumstance the Court has, for the most part, been inclined to take 
no action. Thus, applications have been made for a loading to the wage to cover 
loss to employees where an individual business or establishment, for purposes 
of stocktaking, has adopted the habit of closing down for a week or two of the 
year. Unless it can be shown that such a practice is general in the industry, and 
upon a uniform basis, the Court is not disposed to allow the request . 7 On the 
other hand, the incidence of sickness throughout the coal mining industry is 
more severe than in the average Australian industry, causing some degree of 
intermittency of employment, and the Court recognised and took that fact 
into account in assessing and awarding its rates. 

2. The Method of the Court in the Calculation of Rates for Casual Workers 
Attached to an Industry 

In conformity with its aim that every adult male worker shall be in a 

position to procure for himself and his family a decent standard of living, the 
Court has followed the general practice of fixing, for casual unskilled employees 
recognised as depending on a single occupation or industry for support, a rate 
per unit of time calculated to secure for them the basic wage in full over the 

entire year. If the occupation to be prescribed for is skilled, the rate to apply 

®In the textile industry, in order to cope with sudden rushes of trade and other emergencies, 
it is the custom of null owners to keep on their books an extra number of employees who 
are able to make under and outer wear, and who are ready to answer a call to resume 
work at any time. 

7 See the Felt Hatting Case , 47 C.A.R., at p. 101. 
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will relate to the appropriate classification, or, if no classification covers the 
occupation in question, the rate appurtenant to some comparable classification. 
Thus, its method in the waterside working industry is to estimate die average 
number of hours worked per week by the number of men necessary in the 
industry in its normal condition to perform the work as rapidly and efficiently 
as required, and to divide this result into the weekly wages that it would award 
to such employees if working a standard forty four hours week. 8 But, it takes 
into consideration any other work that the worker can reasonably be expected 
to obtain in the intervals between work as a means of supplementing his earnings. 
On the waterfronts of the principal ports shipping is so frequent and continuous 
as to render it neither opportune, nor practicable, for a wharf labourer to turn 
to other sources to augment his income. On die other hand, at less busy ports, 
these men have opportunities, in many instances, to occupy their idle time. But 
it is not forgotten that a worker is entitled to some respite or relaxation from 
Ills toil if the exertion is prolonged and strenuous — e.g., in the loading and 
unloading of heavy cargo, and the pressure to despatch ships promptly with the 
avoidance of costly delays. 9 Consideration is also given to the circumstance that, 
imder awards, permanent employees are usually entitled to certain holidays, 
annual leave with full pay, and sick leave without wage deduction up to a 
certain number of days in the year. As these benefits are denied to the casual 
worker, some compensation is usually introduced in the assessment of the rate. 

An illustration will, perhaps, suffice to make the practice of the Court clear. 
Suppose that it is ascertained that discontinuity in operations leaves the typical 
waterside worker with an average of 30 hours of employment per week, that 
it is not practicable in the circumstances for him to resort to additional outside 
work between the gaps in his employment (or even if practicable, that none 
such is available), and that the legal minimum wage which he could reasonably 
claim as a classified worker for ordinary time in permanent employment is £6 

per week. Adding a loading — usually 5 / to cover the benefits referred to 

that usually accrue to the full time employee, the Court’s method would be to 
assess the wage at 4 /id. per hour (£ 6 plus 5 /- divided by 30). On the assumption 
that standard hours governing the occupation, if it were not casual, would be 
44, it will thus be seen that the casual worker is awarded 44 hours pay as a yield 
for 30 hours of work that are completed. The theory, of course, is that the lost 
or broken earning time — i.e., 14 hours in this case — is inevitable if the employer’s 
needs are to be met, and marine transport operations facilitated. The time that 

8 The practice was first followed by Mr. Justice Higgins in making the first Waterside 
Workers award in 1914 — 8 C.A.R., p. 53. 

9 See the remarks of Chief Judge Dethridge in the North Australian Industrial Union Case, 24 
C.A.R., at p. 629. 
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is not worked must, in consequence, be paid for as the employer’s time, or it 
can be accounted as time devoted to the service of the industry. 

Where, however, an occupation is only partly casual in character, those 
who are fortunate enough to be employed all the year round are not usually 
entitled to the casual rate fixed in an award. For example, building carpenters 
engaged upon construction work are allowed higher rates than are prescribed 
for carpenters employed in the shops and joinery mills. In the former case, 
when the particular job is finished, the employee must go in search of further 
work, a routine involving unavoidably a loss of time between jobs. But in the 
latter case, he suffers no interruptions, for he is in regular employment. 

The Court has always refused to load wage rates to assure to workers a 
full year’s earnings where breaks in employment are caused by business lulls 
and depressions, seasonal trade fluctuations, or the presence of an excessive 
number of workers in an industry 10 . Its view, pronounced from time to time, 
is that the remedy for all such “social injustice” 11 lies in some carefully organised 
national scheme of unemployment insurance, administered under a strict 
supervision, and where the officials are supplied with adequate and exact 
statistical information. The Court, itself, is not equipped with the machinery 
to obtain that knowledge, or to exercise the necessary control. If it were to 
increase wage rates in an industry suffering from inconstancy of employment, 
as suggested from time to time by the unions, obviously anything but the 
desired result could be expected to follow. The imposition of higher labour 
costs would, by destroying employment, serve merely to aggravate the evil 
from which it was hoped to free the industry in question. 

3 . The Shortcomings Attached to Casualness in Industry 
The presence of casualness in industry constitutes and signifies one of the 
chief defects of the economic system. Heavy labour wastage to the community 
is involved, management difficulties are increased, and hardship and impoverish- 
ment are inflicted upon many workers. It is not only earnings, however, that 
are affected, for a man who is liable to be called upon, at any time, to undertake 
work is disqualified from arranging his domestic affairs to consort with any 
ordered or systematic way of life. Nor does the mischief, unhappily, end 
there. Irregularity and unsteadiness in habits are encouraged, slackness is 
incited, self-respect is endangered, a lack of responsibility is apt to develop, 

10 See the Pastoralist Case, 25 C.A.R., at p. 636; the Glass Workers Case, 25 C.A.R., at p. 
291; the Felt Hatting Case, 26 C.A.R., at p. 374; the Merchant Service Guild Case, 27 
C.A.R., at p. 506; the Australian Workers Union Case , 28 C.A.R., p. 269; the Coal Mining 
Case, 29 C. A.R., at p. 393 ; the Felt Hatting Case, 3 3 C. A.R., at p. 1151 ; and the Pastoralist 
Case, 3 6 C.A.R., at p. 301. 

n The expression was used in this connection by Judge Beeby (as he then was) in the Motor 
Body and Coach Building Case , 35 C.A.R., at p. 602. 


CASUAL WORK 135 1 

and. despondency and a sense of grievance are the natural outcome of a failure I 

to obtain a sufficiency of employment. All these consequences are liable to 
cause a serious deterioration in the efficiency of labour. “Casual employment”, I 

said Chief Judge Dethridge in one of the Waterside Workers Cases , “leads 1 

undoubtedly — not in all cases, but in many cases — to methods of life which do 
not tend to the real welfare of the employees”. 12 

The fixation of casual rates on their own special basis leads, also, to the 
institution of comparisons by whole time employees in occupations where the 
work is similar. These workers do not always appreciate the reason for the 
award of payments on a higher scale, but their dissatisfaction and discontent are 
none the less real, and are a source of friction in industry. 

Much of the wastage to which casual labour gives rise is assignable 
to a faulty organisation of the industry in which it is applied. For various 
reasons, men are attracted to a particular occupation in greater numbers than 
are necessary to carry it on with satisfaction. Such conditions have been evident 
at different periods in the history of the coal mining industry, when mines were 
allowed to open until producing capacity far exceeded markets offering for 
the product, and they have also been apparent along the waterfront. In such a 
situation it is often extremely difficult to induce surplus labour to seek a living 
elsewhere, and the unions have felt impelled to press for rates that will secure 
for all who continue in the occupation, at least a living wage. This continued 
adherence to an overmanned industry is calculated, of course, to result in a 
maldistribution of labour resources throughout a community, causing, by 
a shortage of labour supplies, a severe restriction of industrial development 
in other directions. 

The Court constantly drew attention to what was, perhaps, the most 
notorious instance of an excess of labour attached to an industry — the water- 
front; and, from time to time, it requested employers and unions to confer 
with a view to the discovery of some solution or relief to the problems 
involved 13 . The unions on their part, however, resisted all appeals, and opposed 
most resolutely and tenaciously all attempts, to reduce the number of workers 
associated with the industry. Little by way of reform of any kind was, in truth, 
achieved in waterside working until the establishment, in 1942, of the Steve- 
doring Industry Commission as a step in the prosecution of the recent war 
effort. That war, as a matter of fact, revolutionised the appearance of the 
waterfront, in that, as its demands grew more urgent, the previous conditions 
ia a7 C.A.R., at p. 39. 

13 See the Waterside Workers Case , 24 C.A.R., at p. 638; and the Waterside Workers Case , 

26 C. A.R., at pp. 875, 876. And see the remarks of Judge Beeby (as he then was) in 
reference to the superabundance of employees attached to some of the textile mills — 

Textile Workers Case , 32 C.A.R., p. 740. 
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of overcrowding became displaced by those of a labour scarcity that was now 
common throughout industry. 

4. The Court's Policy of Weekly Hiring 
By reason of the wholly unsatisfactory nature of casual employment the 
policy of the Court has been to encourage employment from week to week — 
commonly called weekly hiring — and, beginning in the year 1920, 14 it has 
embodied such a provision in its awards wherever possible 15 . At first, all the 
common law conditions of weekly hiring were made to apply, but later, 
modifications were introduced and it is now usual for an award to provide that 
the one week’s notice to terminate the contract may be given on either side 
at any time 16 . On occasions, however, establishments have followed the course 
of giving what is, in fact, continuous or standing notice of discharge to em- 
ployees, without an intention to determine the employment at the end of the 
week, but solely with a purpose of dismissing an employee at any time. The 
Court took exception to this practice, and endeavoured to defeat its object by 
the insertion in awards of a clause such as that which appeared in the old Wool 
and Basil Workers award. The clause took the following form: — “Notice given 
every week to determine weekly employment without any intention to 
determine the employment at the end of the week, but only with a view to 
dismissing an employee at any time shall not be deemed notice for the purpose 
of this award unless given during a general or shipping or coal strike”. 

The Court now, however, takes the view that intimations or communi- 
cations of this character do not constitute a sufficient and proper notice of 
dismissal within the meaning of an award. By that reasoning the presence of 
the clause is unnecessary, and its inclusion in an award is, therefore, no longer 
usual. On the other hand, employers are not without their grievance in relation 
to the provision covering notice, for they claim that the obligation to lodge 
a week’s notice is not mutual in effect, in that only too frequently employees, 
with impunity, relinquish their employment without any notification what- 
sit is generally accepted, however, that the first important award in which the provision 
was inserted was that made by Mr. Justice Higgins in the Engineers Case , 15 C.A.R., p. 
297 (1921). 

16 “The man who is guaranteed a week’s -work, with a week’s notice of dismissal, is more 
likely to be interested in the welfare of his workshop than one who can be dismissed at 
any moment” — BeebyJ. (as he then was) in the Metal Trades Case , 28 C.A.R., at p. 972. 
l *It should be understood, however, that the Court has never lightly interfered with die 
common law, and that it has made such departures and reservations only as, in its opinion, 
are calculated to tone down the rigours of that law. In the course of his judgment in the 
Merchant Service Guild Case , Judge Kelly observed — “The common law incidents of a 
contract of employment are not to be destroyed by industrial awards except in circum- 
stances where their application to some particular class of cases brings about a harsh 
result. This is a well-established principle to which adherence on the part of all the judges 
who have presided in this Court has been constant” (48 C.A.R., at p. 599). 
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ever. There is, indeed, a remedy available to employers, for under the master 
and servant law of the respective States, an action against the employee would, 
in such circumstances, lie. But such a step involves expense, and for other 
reasons as well it holds out little attraction for an employer. 

The provision as to notice for the termination of employment under a 
contract of weekly hiring has not, however, been made to deprive the employer 
of his common law right to dismiss an employee summarily for misconduct, 
insubordination, wilful disobedience to the lawful and reasonable demands 
of himself or his foreman or other supervising agent, malingering, inefficiency, 
habitual neglect or dereliction of duty, or deliberate infliction of damage to the 
plant or chattels in the factory 17 . There is no necessity to show moral delin- 
quency, .as Judge Kelly pointed out in the Pastoralist Case , in order to warrant 
instant dismissal 18 . The misconduct sufficient to justify a summary discharge 
must, in effect, be “misconduct inconsistent with the fulfilment of the express 
or implied conditions of service” 19 . 

Should, of course, an employer with full knowledge of the misconduct, 
permit the worker to continue in his employment, then, in the absence of a 
provision to the contrary in the award, he is held to have condoned the offence 
and loses his right to dismiss him subsequently for it. Nor, in circumstances 
that justify discharge without notice, is an employer, unsupported by the terms 
of an award, at liberty to punish his employee in some other manner — e.g., by 
ordering him to absent himself for a certain time without pay. If it can be 
shown that the employee was ready, available and willing to work during that 
time, the employer is liable to pay him for that time at award rates. 

There are, however, necessary limits upon the length to which a tribunal 
can proceed in the effort to decasualise industry, and terminate intermittency 
of employment. Some industries do not lend themselves to weekly engage- 
ment, owing to a lack of work necessary to maintain men in full occupation 
over the entire period. To force the scheme on an industry in such circum- 
stances would, by all calculations, have disastrous consequences. Because of its 
unfairness in compelling them to pay for time which brings them no advantage, 
employers could be expected to lose interest and divert themselves to other 
channels of business, while employees themselves would, in all probability, 
be deprived of even that employment that was actually available where they 
could be engaged by the day or by the hour. 

17 “A contract for labour is entered into on the assumption that the employee will carry 
out the instructions of his foreman, unless those instructions are illegal” — Beeby J. (as he 
then was) in the Waterside Workers Case , 29 C.A.R., at p. 228. 

18 Not yet reported. 

19 Per Lord James of Hereford in Clouston and Co. Ltd. v Corry, 1906 Appeal Cases, at p. 129. 
(Quoted by Judge Kelly in the Pastoralist Case — not yet reported). 
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5. Applications for Conversion to Casual Employment 

Strange as it may at first appear, workers engaged by weekly contract 
have sometimes asked to be placed upon a basis of casual employment. The 
explanation is almost invariably to be discovered in a desire to exploit a situation 
in which conditions of labour scarcity have developed, and casual workers are 
favoured. In such a circumstance where work is plentiful, a full week’s work 
can be commanded, almost as a matter of course, by every operative whether a 
permanent or a casual hand. Applications of this character that would enable 
the higher casual rates to be enjoyed in conditions of de facto continuous em- 
ployment meet with anything but approval, as would be expected, from the 
Court or from employers. 

An instance in point is the Builders’ Labourers Case , where the application 
sought the removal of the distinction drawn in the award between “casual” and 
“continuous” workers to render the engagement of all workers casual in its 
basis 20 . The real object of the claim was to enable men “continuous” in fact, 
and “casual” only nominally, to increase their earnings where conditions were 
those of full employment. In rejecting the request, Judge Kelly drew attention 
to the demonstrable injustice of requiring employers to pay employees under 
no such disability, at rates loaded for workers as a compensation for their loss 
in earning time. In the Metal Trades Case , too, Judge O’Mara had occasion to 
recall, for the edification of applicants, that in making his award it was not his 
intention that conditions governing casual employment should be extended to 
workers whose employment was permanent in its character 21 . 

On the other hand, the Court sternly disapproves of a practice that some 
employers have attempted to pursue, under which, having started a worker in 
employment, they claim the right to decide at the end of a week — to their own 
advantage — whether he is entitled to remuneration on the foundation of weekly 
hiring or as a casual hand. If the worker succeeds in completing a full week at 
the job, he is paid the weekly wage, but if, on the contrary, he has worked a 
number of hours which, if paid for at the casual rate, would amount to a sum 
less than the prescribed weekly wage, he receives payment at the casual rate 
for the amount of work performed. In the Fruitgrowers Case , Judge O’Mara 
denounced this method as a breach of the award, and, in order to safeguard 
further the interests of the employee from this abuse, he varied the award to 
provide that a worker’s position in this respect should be defined before work 
is commenced by him 22 . 

20 47 C.A.R., p. 167. And see the Shipwrights and Ship Constructors Case, 47 C.A.R., p. 755* 

ai The case is not yet reported. 

a2 4i C.A.R., p. 285, and particularly at p. 333. 
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JUNIOR WORKERS 
i. The Method in the Fixation of Junior Rates 

F OR wage fixation purposes Australian industrial tribunals regard non- 
adults (male and female) — as they do female adults — as a class of persons 
without dependants, although it is common knowledge that, in many 
cases, these workers find it necessary to make contributions to family incomes. 
The Court, therefore, in fixing wage rates for juniors, feels at liberty to give 
expression to the economic factor, without the impulsion to consider the ethical 
concept inevitable in any assessment of rates for those with a responsibility for 
the upkeep of a wife and children. 

Accordingly, in the fixation of rates for juniors, the Court endeavours to 
ascertain a wage which, while sufficient in amount to attract youths and young 
women in the number required for the industry, is not so high as to cause 
employers to refuse them employment. There is also the proviso, of course, 
that the wage shall be adequate to maintain these employees at a standard that 
will contribute to their efficiency as workers. The consideration of industrial 
peace does not enter to any large extent, since junior labour, as a rule, is not 
contemplated as a source of serious industrial trouble. 

In the application of its principles, the Court has varied between experience 
and age as a guide in the preparation of a scale of wage payments. On the 
whole, the trend of decisions in recent years has favoured experience as a basis. 
In adopting this choice, judges have been influenced chiefly by a desire to 
provide youths leaving school at a late stage with improved opportunities for 
entering an occupation. The unions, however, dislike the practice intensely. 
They claim that, in this way, employers can obtain the labour of juniors of 
mature years at an unjustifiably low rate, dismissing a junior after serving a 
year or two to replace him by another at a less wage. There is, however, little 
in the way of evidence to substantiate these allegations of abuse or misuse of 
labour by entrepreneurs 1 . 

The increments in the rates are, in some cases, allowed per half-year, but 
for the most part the rises are at yearly intervals. The rates themselves are — 
perhaps as often as not — non-adj us table to movements in the cost of living. 
The experience of Chief Judge Dethridge led him to the belief that, as regards 
juniors, adjustment causes vexation and unnecessary trouble, and that more 

1 And see the Metal Trades Case , 34 C. A.R., at p. 461 ; and the Metal Trades Case , 3 8 C. A.R. , 
atp. 342. 
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satisfaction is to be derived from the fixation of a constant amount related to an 
estimate of the average of the cost of living over the currency of the award 2 . 
In some awards, the plan adopted is the determination of rates at a percentage 
of the needs constituent of the adult male basic wage with appropriate loadings 
(‘‘prosperity” and war-time) 3 . Thus Clause 6 (j) of the Consolidated Metal 
Trades Award fixes the minimum weekly rates of wage for apprentices at 
specified percentages of the contemporaneous needs basic wage prescribed for 
the area in which they are employed, with the addition of indicated loadings. 
The percentages and the loadings are set out in the following table. 



Percentage 
of needs 

Constant 

War 

Four and five year terms 

basic wage 

loading 

loading 

Per week 

Per week 

Per week 

1st year 

22 1- 

s. d. 

s. d. 

0 9 

2nd year 

30 

1 0 

1 0 

3rd year 

45 

1 6 

1 6 

4th year 

75 

2 0 

2 3 

5th year 

95 

2 0 

3 0 

Four year terms — apprenticeship 

Percentage 
of needs 

Constant 

War 

commencing after the age of 17 years 

basic wage 

loading 

loading 


Per week 

Per week 

Per week 

1st year 

26 

s. d. 

s. d. 

0 9 

2nd year 

45 

1 0 

I 6 

3rd year 

75 

2 0 

2 3 

4th year 

95 

2 0 

3 0 


2 . The Exclusion and Restriction of Junior Labour 
There are certain occupations in which, in the interests of their own 
welfare, the Court deems it undesirable that young persons shall be engaged. 
In some cases, as a means of inducing their exclusion, it has extended the adult 
rates to cover their employment. Thus, under the Rubber Workers Award 
juniors of either sex engaged upon the making, finishing or packing of perni- 
cious rubber goods and other articles are to be paid at adult male rates 4 . In other 
cases the Court has resorted to direct prohibition to achieve its purpose. For 
example, under the Consolidated Metal Trades Award it is not permissible to 
employ juniors under the age of sixteen on oil or gas burners or fires used for 

2 See the Meat Industry Case , 33 C.A.R., at p. 575; and the Printing Trades (Commercial) Case , 
33 C.A.R., at p. 583. And see the award made by Piper J. (as he then was) in the Saddlery , 
Leather and Canvas Workers Case , 41 C.A.R., p. 10. And see the remarks of the Full Court 
in the Fruitgrowers Case, 38 C.A.R., atp. 354. 

8 See the Printing Trades (Commercial) Case , 38 C.A.R., p. 279; the Rubber Workers Case , 38 
C.A.R., p. 363; and the Metal Trades Case , 50 C.A.R., p. 389. . 

4 39 C.A.R., p. 1098. And see the Food Preserving Award, 50 C.A.R., p. 887; and the Storemen 
and Packers (Wool etc . Stores ) Award , 51 C.A.R., p. 109. 
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the heating of small articles, or juniors under eighteen years of age as fumacemen 
or assistants to fumacemen . 5 Again, under the Road Transport Workers ( General ) 
Award , no junior under nineteen years of age is permitted to drive, or be in 
charge of, more than one horse in a capital city or in Port Adelaide, nor is an 
improver under the age of eighteen years to have sole charge of a motor 
vehicle . 6 Certain occupations, too, in the liquor and allied trades are closed to 
juniors (male and female ). 7 The occasions that call for such drastic action are, 
however, comparatively few, although it is quite common for the Court to 
restrict the number of juniors that an establishment is enabled to place in its 
shops. Its object, in this instance, is to prevent the displacement of adults by an 
undue use of cheaper junior labour. The problem of maintaining adults in 
employment grows more acute with the progressive mechanisation of industry 
that enables minors to perform, as capably as adults, an increasing amount of 
simple machine and assembling processes without impairment to their health . 8 
The matter is not always easy to determine, however, for a reasonable share of 
employment must be made available for juniors. To implement the policy of 
restriction, the unions have pressed for the awarding of higher rates for juniors, 
but the Court has, in principle, preferred the method of directing the proportion 
of juniors to adults that may be admitted to a factory. 

The Court, nevertheless, has never been disposed to allow the policy of 
limitation to imperil an industry that is dependent for its existence upon low 
production costs, unless it is satisfied that the work is arduous or is, in some 
other respect, unsuitable for minors. This attitude is more clearly defined when 
the Court is dealing with an industry in competition with entrepreneurs in 
countries which impose no similar, or comparable, restrictions upon the 
employment of junior labour . 9 

In the case of apprentices the policy of restriction has a further object. That 
purpose is to assure that employers shall be enabled to devote adequate time and 
consideration to the training of the young worker as a competent tradesman. 
The practice of setting limits upon the quantity of junior labour admitted into 
industry originated, in fact, as an expedient for securing an amplitude of guid- 
ance for the indentured apprentice in his preparation to qualify as an efficient 
and diligent member of the craft. 

*50 C.A.R., p. 389. ®43 C.A.R., at p. 937. 

7 See the Liquor Trades , Wine and Spirit Stores, New South Wales , Award , 27 C.A.R., at p. 
360; and see also the Liquor Trades , Breweries , Victoria , Award , 50 C.A.R., p. 752. 

8 See the remarks of Chief Judge Dethridge in the Glass Workers Case, 33 C.A.R., at p. 578; 
and also the remarks of Judge Beeby (as he then was) in the Rope and Cordage Workers Case , 
34 C.A.R., atp. 799. 

•See the remarks of Judge Beeby (as he then was) in the Metal Trades Case , 35 C.A.R., at 
p. 689; in the Railways Commissioners Case, 29 C.A.R., at p. 179; and in the Metal Trades 
Case, 34 C.A.R., at p. 460. 





3* The Classification of Junior Labour 

The awards distinguish three classes of junior workers (male and female) — 
apprentices, improvers and juveniles. An apprentice is bound under articles to a 
specified employer, and in return for service the employer pays at award rates, 
and undertakes to impart a knowledge that will enable him to become proficient 
in the trade. The normal term of apprenticeship is five years. An improver is a 
journeyman under the age of twenty-one years who, while receiving wages at 
award rates, endeavours to leam, as best he can, the craft in which he has found 
employment. There is no indenture or contract between any employer and 
himself, other than a contract of employment, so that he is at liberty to leave 
his employment upon giving the required notice, while the employer, on his 
part, is under no obligation to teach him a trade. An improver is thus' thrown 
on his own resources in his endeavour to develop a manipulative dexterity, and 
a familiarity with working implements and methods. Neither is a juvenile 
worker — also a worker under twenty-one years of age — indentured, but he is to 
be differentiated from an improver in that he seeks employment at award rates 
in the semi-skilled or unskilled occupations only. The scale of payments under 
awards is, as a rule, less favourable to apprentices than to improvers or juveniles, 
in recognition of the facts that they enjoy a security of tenure in employment 
that is denied to other juniors, and that they are being taught a trade in the 
course of their employment. It is not the general practice of the Court to award 
margins to juniors of any of these types. 

4. The Encouragement of Apprenticeship 

The Court has, on a number of occasions, expressed concern that so many 

youths and young women, on leaving school, enter “dead end” occupations, 

attracted, in many instances, by the novelty and apparent ease of life as an 

attendant on an automatic machine. It shows anxiety, too, for the future of 
improvers who, lacking the benefits of instruction and of that moulding of 
character that is associated with the active supervision and discipline of an 
interested employer, are prone to acquire a sense of instability and irresponsibility 
with constant change in employment. 4 * * * * * 10 On these accounts the Court strongly 
encourages apprenticeship, and in this attitude it has the firm approbation and 
the steady support of the unions. Actually, in some trades it prohibits junior 
workers who are not apprenticed — e.g., under the Consolidated Metal Trades 
Award, where occupations are specified in which minors are not to be employed 
otherwise than under a contract of apprenticeship. There are, of course, certain 

l0 In the Engineers Case , Mr. Justice Higgins spoke of the “deadly system of ‘improvers * 9> 

— IS C.A.R., atp. 325. And see Cyril Jackson, Unemployment and Trade Unions , chapter 6. 
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occupations in which a progressive training and experience in a succession of 
processes spread over a comparatively lengthy period of time are not essential 
to proficiency— e.g., mass production machine operatives. Such occupations 
do not lend themselves to the rigorous requirements of the apprenticeship 
covenant and, in such circumstances, the Court refuses to make any provision 
for an indenture. To justify the apprenticeship bond and its exactions, the scope 
of the occupation should demand that the youth should pass through a variety 
of jobs, and not be confined to what is practically machine or repetition work. 
In short, there should be something, both substantial and of size, for the 
apprentice to learn, and in which he must be afforded tuition. 

From an appreciation of its importance to the future of industry, the Court 
has given close consideration to the subject of apprenticeship. The Common- 
wealth itself has, under the Constitution, no direct legislative power in this field, 
and the Court, in making provision in its awards, has been compelled to lean 
heavily on the State apprenticeship institutions. Indeed, Section 25C of the Act 
specifically directs die Court, in determining any industrial dispute in which 
the rates of pay, or conditions of employment, applying to apprentices in any 
industry are in question, to take into consideration any scheme of apprenticeship 
provided by or under any State law. Accordingly, having regard to the Act, and 
by reason of the absence of any Commonwealth educational or training scheme, 11 
the Court usually prescribes that State regulation governing apprenticeship shall 
apply as if incorporated in the award, to the extent that it is not inconsistent 
with the provisions of the award itself. 

In effect, the Court still maintains a general control and oversight of the 
training of young workers for a craft. The awards usually require that apprentice- 
ship indentures shall conform with certain conditions, and that a copy of the 
deed shall be filed in the registry of the Court. Usually, minors are permitted 
to be accepted on probation for a specified time, and if apprenticed at the 
expiration of that time, the probationary period is counted or reckoned as part 
of the apprenticeship term. In that way, it may be ascertained whedier the 
young person is fitted for the trade before he or she is definitely bound over for 
the term of years. The length of apprenticeship indicated by an award is some- 
times somewhat elastic, providing for a shorter period where the apprentice 
begins indentures late in youth. Thus, in the Printing Trades ( Country ) award, it 
is provided that an apprentice shall be indentured for a period of six years, 
unless at the time of the indenture the boy to be apprenticed is more than 
sixteen years of age, in which event the apprenticeship term is fixed at five 
years. The same award prohibits the indenturing of a boy above eighteen years 

u No reference is here made to the Commonwealth provision for technical education 
under its war-time emergency power. 
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of age, unless the appropriate Board of Reference has signified its consent. 
Generally speaking, the Court is averse from a youth entering upon an indenture 
at an age that would result in him not receiving the apposite adult rate when he 
has reached twenty-one years of age. Employers, too, have little reason to 
welcome an apprenticeship tenure that extends beyond the time when the 
youth becomes an adult, seeing that apprentices, on attaining their majority, 
are in many cases inclined to betray signs of increasing restiveness at the restraint 
imposed under their bond. 

It is usually provided that, where the apprentice at any time during his 
term is wilfully disobedient to the lawful commands of the employer, or is 
habitually slothful or negligent or otherwise grossly misbehaves himself towards 
his employer, the employer is at liberty, subject to the approval of the appro- 
priate Board of Reference, to determine the indenture and discharge the 
apprentice. By another usual clause it is permissible, where an employer is 
unable to fulfil his obligation to any apprentice under an indenture, for the 
apprentice in question to complete his term with another employer who has, 
with the consent of the Union or the appropriate Board of Reference, taken 
and employed him in the capacity of an apprentice. 

j. The Present Dissatisfaction with Apprenticeship Conditions 

Industrialists, in general, are anything but satisfied with the character and 
form of industrial training in Australia, although that is not to say that they do 
not recognise the valuable work performed in the training and technical educa- 
tion of apprentices in all trades under the schemes operating in the States — 
notably New South Wales, Victoria, Queensland and South Australia. Both 
management and unions complain of the rigidity and* formality of the system 
in general, and have come to look upon the apprenticeship contract as outworn 
and ill-suited, in its present shape, to Australian conditions . 12 Australian youths 
chafe under the restrictions, while employers demand something from which 
they can be more easily freed as the circumstances of their businesses change. 
. The Court, too, is uneasy, although it has gone some distance in recent years 
in the direction of introducing the element of flexibility and adaptability. In the 
general economic collapse of the early ’thirties, when orders for their products 
were severely contracted, many employers could not find the work to maintain 
their apprentices in full employment. In consequence, it was difficult for them 
to fulfil their responsibilities in respect of the education of those apprentices, and, 
in many cases, they experienced hardship in paying them wages over the unex- 
pired term of the indenture. The Court was considerably perplexed when 

12 And see the observations of Judge Beeby (as he then was) in the Boot Trades Case , 37 
C.A.R., at p. 106. 
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employers sought relief from these commitments and burdens, for while it 
could cause expenditure upon apprentices’ remuneration to be reduced by a 
variation of wage rates and conditions of employment, it had no power to 
determine or rescind the apprenticeship contract itself . 13 It could, however, and 
did, allow a provision to be inserted in future contracts of apprenticeship per- 
mitting, in specified circumstances, the obligation to keep an apprentice to be 
suspended, or cancelled, in the event of reverses overtaking the employer . 14 It 
has also taken steps to allow the apprentice time off from his employment, so that 
he can receive practical tuition in his trade at an approved technical institution . 15 

NOTE 

Extract from the judgment of i the pull Court in the Metal Trades Case— 3 0 C.A.R., at pp. 736, 737. 

“But an award can be made only in respect of industrial disputes, that is to say, 

concerning matters which could be the subject of industrial disputes Industrial 

relationships not involving employment of one party by the other nor directly touching 
employment of employees were never regarded as being matters concerning which an 
industrial dispute could arise— for example, the relationship between the parties to a 
contract for the supply of raw materials of an industry. And in the analogous case of 
masters contracting to educate apprentices into skilled craftsmen, it does not appear to have 
occurred to any one that an ‘industrial dispute* could arise, in which a claim could be 
made that the master’s duty of educating the apprentice should be destroyed. Implicit in 
the notion of an industrial dispute there was always the thought that interests of employers 
or employees as such, and only as such, were concerned .... Except in so far as the 
existence of apprenticeship indentures touches the interests of employees as such (whether 
they be the apprentices themselves or other employees) it is difficult to suppose tha t the 
Constitution or the Act was intended to enable a Court to supersede by award the obliga- 
tions and rights attached by State law to those indentures in respect of vocational teaching. 
Where the interests of employees as such may be affected, this power of supersession may 
have been intended, and, although vocational teaching may readily be conceived as a 
separate thing, apprentices, in fact, obtain that teaching largely by work upon industrial 
products, which work, by competing with that of ordinary employees, may diminish the 
amount of employment available for the latter. The proportionate number of apprentices 
and their functions are, therefore, firequendy an issue in industrial disputes, and dealt with 
in awards of the Court. In such cases it is possible that this Court has the power to invalidate 
by award not only apprenticeship indentures made in excess of the prescribed number 
after the award, but also in respect of future operations, those made in such excess before the 
award.” 


13 And see the remarks of the Full Court in the Metal Trades Case , 30 C.A.R., at pp. 736, 
737, quoted as a Note to this paragraph. 

14 And see the remarks of the Full Court in the Metal Trades Case, 32 C.A.R., at p. 260; and 
those of Judge Beeby (as he then was) in the Metal Trades Case , 34 C.A.R., at p. 459. 

15 See the Metal Trades Case of 1944 (not yet reported) where Judge O’Mara varied the 
Metal Trades award to permit of daylight training by attendance, during ordinary work- 
ing hours, at technical colleges or trade schools where facilities are available. 


Chapter XVI 

WAGE RATES FOR OTHER THAN ORDINARY WORKING TIME 
i. The Dislike of Work Performed Outside Ordinary Time 

T HE ordinary wage rates payable under an award are in respect of the 
number of hours specified in the award and worked at ordinary times. 
For overtime, afternoon or night shift, Sunday or holiday work it is 
usual to find special rates prescribed. All these rates — special as well as ordinary 
— are legal minima binding on the parties as long as the contract of employment 
is operative. 

In principle, the Court contemplates with disfavour work performed 
beyond the standard hours awarded, or at tunes outside those recognised as 
constituting the customary working week. “I want to emphasise”, said Chief 
Judge Dethridge in the Locomotive Enginemen Case , “that this Court looks with 
a cold eye on overtime where it is avoidable”. 1 The Court is actuated by a 
solicitude for the worker’s health by an anxiety to avert absenteeism, by an 
intention that the worker and his family shall be enabled to lead a normal 
communal life, and by a desire that the available employment shall be spread 
over as many workers as possible at the accepted standard of living. Accord- 
ingly, as a compensation to the workers concerned, and as a penalty deterrent 
to employers, the special rates are fixed at a higher level than the scale covering 
work in ordinary hours. Sunday and holiday work are usually paid at double 
ordinary rates, and overtime work at time and a half ordinary rates up to a fixed 
number of hours (commonly four), and at double ordinary rates thereafter. 
For afternoon and night shift work, the rates are, in general, less than those 
awarded for overtime — the general practice of the Court is to grant for after- 
noon shift, 7 J per cent or 10 per cent in addition to the rate prescribed for the 
ordinary hours of employment, and for night shift, 10 per cent. In the case of 
overtime, the work involves a continuance after the completion of a day shift 
whereas, under the usual afternoon or night shift arrangement, the employee 
begins his labour at a specified afternoon or night hour after being refreshed as 
the result of a rest over the day, or the greater portion of the day. Unfortunately, 
the intention of the Court to recognise the extra effort put forward by a tired 
worker is sometimes defeated by workers (e.g., on the waterfront), who 
deliberately hold back until adequate labour supplies for the day have been 
engaged, and who then offer their services for night work in order to profit by 
the higher rates. The great majority of industries, however, do not readily afford 
*36 C.A.R., at p. 216. And see the Seamen Case , 46 C.A.R., at p. 108. 
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opportunity for the adoption of similar practices. In the nature of genuine 
-overtime rates are the comparatively high rates allowed for work performed 
during rest periods that appear in waterside workers awards. At times, these 
rates are penal in their character, the object being to meet the complaints and 
objections of the men that, in their anxiety to get the ships away without delay, 
foremen look for work during what are the customary and authorised meal 
times. 2 

Shift work rates vary according both to the type of shift, and to the 
•exigencies of the industry in question. A worker engaged upon an emergency 
•or special shift is usually paid more than one who is occupied upon a rostered 
shift (e.g., night shift on alternate weeks) or continuous night shift; it is difficult 
to suggest a typical or customary figure, but he might be allowed a premium 
' of 25 per cent over and above the ordinary rate. Rates are not fixed at a penal 
figure for night shift, where such shifts are essential by reason of the nature or 
demands of the industry. In industries, however, that can well be carried on in 
the course of the day, extra rates, aimed at discouraging the practice, are 
prescribed for work done outside usual hours. 

Since the “prosperity” loading added to the basic wage in 1937 by the Full 
Court is now regarded as part of that wage, it is taken into account when 
-calculating the special rates. The war loadings or war-time loadings are also 
included for purposes of their computation. When, however, workers are paid 
for travelling time outside ordinary hours, it is usual to allow the assessment at 
ordinary time rates only. 

In spite, however, of its dislike and discouragement of overtime, the Court 
has held that it is a term and condition of the employment contract that an 
employee shall work reasonable overtime under the provisions of an award if, 
and when, required to do so by his employer. 3 Were an employer denied this 
right, he might be forced to employ extra workers at higher casual rates. Refusal 
or failure to work reasonable overtime renders an employee, in fact, liable to a 
prosecution under Section 44 of the Act for breach of the award. Should, 
however, he be directed to work overtime in excess of a specified number of 
hours without being notified on the previous day, and should he not reside 
•sufficiently near to the factory to return home for a meal, awards usually provide 
that he shall be supplied with a meal at the employer’s expense, or paid tea 
money of 2 /- in lieu. Extra rates are, of course, payable in addition, as stated. 
In the event of the overtime not being actually worked in these circumstances, 

2 And see the remarks of O’Mara J. in the Metal Trades Case , 48 C.A.R., at p. 354. 

3 See the Metal Trades Case , 48 C.A.R., at pp. 354, 355; and also the Metal Trades Case, 49 
C.A.R., p. 46; and the Plumbers, Builders * Labourers and Painters Case, 51 C.A.R., atpp. 
470 , 471 . 
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through no fault of his own, it is usually provided that the employee, neverthe- 
less, shall be entitled to the meal allowance specified. 

2. Industries Demanding Work at Unusual Times 

The Court recognises that in certain occupations Sunday, holiday and 
overtime, as well as afternoon and night shift, work are unavoidable, being 
regular or incidental to them. Thus, the demands of the traffic and transport 
services render it necessary that ah sections of the employees — particularly those 
concerned in the actual running of the trains, trams and buses — shall work at 
irregular intervals. In the seagoing occupations also, watches and duty shifts at 
unusual times are intrinsic or characteristic. 3 4 

Where work at unusual times is inevitable, high penal or prohibitory rates 
are inappropriate, as their imposition is for the purpose of restricting labour 
within customary hours. In such circumstances, the Court is usually content to 
grant something extra to the employee by way of compensation for any expense 
that may, as a consequence, be inflicted upon himself or his family, or as a 
recompense for any dislocation of the domestic routine, or interference with 
the convenience of the household arrangements that may be caused. “The 
general principle to be followed in the matter of prescribing overtime pay- 
ments”, said Judge Kelly in the Merchant Service Guild Case, “is that it should 
not be applied where the work in question is incidental to the ordinary exigencies 
of the industry”. 5 Because, in the nature of things, operations must continue at 
all times while a ship is proceeding on her voyage, the Court’s maritime awards 
provide that Sunday work performed while the vessel is wholly at sea is to be 
paid at ordinary rates only, while for work on holidays a day off ashore, or a 
day’s sea pay, is allowed. 

3. The Spread of Standard Hours for Purposes of Computing Overtime 

In some instances the Court, having regard to the nature of the occupation, 
allows of a period beyond the week as the unit for purposes of computing 
overtime. Thus, in the mining industry, 6 in the aircraft manufacturing industry, 7 
and in the transport work industry, 8 a standard 88 hours fortnight is permitted 
in place of a 44 hours week, and in the distribution of those hours, 48 hours in 
one of the weeks can be worked without any liability upon the employer to pay 
at overtime rates. For professional radio (broadcasting) employees a cycle of up 
4 See the Seamen Case , 46 C.A.R., at p. 108. 

*The case is not yet reported. And see the Locomotive Enginemen Case, 36 C.A.R., p. 212; 

and also the Marine Cooks, Bakers and Butchers Case , 45 C. A.R., at p. 512. As to the special 

circumstances of the recent war, see the Engineers Case , 47 C.A.R., at p. 189. 

*35 C.A.R., p. 649. 7 39 C.A.R., p. 512. **43 C.A.R., p. 925. 


WAGE HATES FOR OTHER THAN ORDINARY WORKING TIME 149 

to 132 hours for each three weeks is provided for. 9 In the metal trades, 10 the 
agricultural implement making industry, 11 for engine drivers and firemen, 12 
and in the glue and gelatine industry, 13 a basis of 176 hours for each four weeks 
is allowed, enabling an employer to demand work at ordinary rates up to 48 
hours in any one, two or three of those weeks. 

It will be readily understood that both employers and employees may be 
suited in circumstances where the span is made to exceed, or extend beyond, 
the normal one week. On its side, management is in a position to plan for work 
on a job that requires a greater continuity of time in the performance. Workers, 
on their part — irrespective of any special individual convenience that may 
accrue — are, in many cases, attracted by the prospect of a long week-end that 
is made available under such an arrangement of working times. Official union- 
ism, however, is uncompromisingly opposed to the assessment and working of 
standard hours in terms other than that of the single week. 

The reason for the spread of hours in the glue and gelatine industry is not 
without interest. Employers successfully claimed that processes in the industry 
did not conform to any law of uniformity or recurrence, but that, on the 
contrary, being based on chemical action taking times that vary unpredictably, 
these processes demanded the attendance of employees at corresponding times. 

Whether the standard hours shall be worked as a five day, or a five and a 
half day, week has usually been left to the discretion of the employer, the Court 
viewing the matter as, in general, one within the province of management. 
Judge Kelly took this ground in rejecting applications for a compulsory five day 
week by storemen and packers employed in wool, grain, hide, skin and tallow 
stores, 14 and by wool and basil workers. 15 The learned judge said, in the Storemen 
and Packers Case — “Upon this question . . . the time has, I think, come to re-state 
the general principle that this Court will not interfere with an employer's right 
to regulate his own business, unless in his regulation of it he imposes unjust or 

unreasonable demands upon his employees But I cannot find that to 

require the employees to work the five and a half day week is unjust or unrea- 
sonable and I am, therefore, not prepared to make an award prohibiting the 
five and a half day week". 16 To have granted the applications would, of course, 

*37 C.A.R., p. 215. 10 5O C.A.R., p. 389. 31 50 C.A.R., p. 700. 

12 42 C.A.R., p. 588. 13 4<5 C.A.R., p. 266. 14 5i C.A.R., p. 109. 

15 The case is not yet reported. 

1# 5i C.A.R., at p. 1 19. “It is not a function accepted by this Court to prescribe that ordinary 
hours of work shah not be worked on Saturday morning, except in cases of agreement 
or unusual circumstances. Any attempt to do so would not only be an interference with 
management but also would be to undertake a responsibility which it would be impos- 
sible for the Court to discharge with any degree of satisfaction or justice. What suits one 
industry or one employer would not suit the exigencies of another one’s business and if 
the Court attempted to make such prescriptions in one case it would logically have to 
attempt it in all cases” — Chief Judge Piper in the Gas Employees Case , 48 C.A.R., at p. 
914. And see the Metal Trades Case , 49 C.A.R., p. 579. 
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have rendered work performed on a Saturday payable at the overtime figure. 
The principle of the Storemen and Packers Case and of the Wool and Basil Workers 
Case was affirmed, and the remarks of Kelly J. expressly approved, by the Full 
Court in the Metal Trades Case, judgment in which was given in January, 1945. 17 
But the Metal Trades Case is authority for the proposition, as well, that where, 
in an industry, the great majority of employers voluntarily exclude Saturday in 
the spread of the ordinary standard hours so that such an arrangement becomes, 
in fact, the rule, the Court, provided the efficiency of the industry and the public 
interest are not adversely affected, is disposed to compel, if necessary, the 
remnant of employers in that industry to come into line by the adoption of a 
five day week. The considered opinion of the Court is, that where a usage has 
developed in an industry in this way, it is unreasonable conduct towards their 
employees for a small minority of employers to refuse to acquiesce. In any 
circumstances if it is at all practicable, the Court insists, in determining con- 
ditions of work, that there shall be reserved to an employee at least one day in 
seven for purposes of rest and leisure. 

4. The Concession of Holidays and Annual Leave with Pay 

Awards usually provide for the observance by employees of generally 
recognised holidays — in number commonly ten in a year — without any loss or 
deduction of pay, as well as for extra rates if work is actually performed on 
those days. The Court, in spite of statements to the contrary by some industrial- 
ists, does not regard a holiday not worked as a day for which an extra payment 
can be claimed, so that if the holiday falls on a non-working day, the employee 
is entitled to no benefit or compensation. The Court’s sole aim is to protect or 
secure the worker against loss of earnings by reason of the occurrence of a 
holiday. 18 Where an employee is away from work on sick leave during a week 
in which a public holiday falls on a working day, it has been held that, under 
some awards, he is entitled to payment in respect of that holiday. 19 

In the normal industry the Court allows annual leave with pay to the extent 
of seven consecutive days, including non-working days but excluding public 
holidays, and its practice is to depart from that standard only when special 
circumstances are shown to exist. 20 Thus, it may be demonstrated that the 
demands of a particular industry place upon employees a burden greater than 

17 The case is not yet reported. And see the judgment of the Full Court in the Meat Industry 
Case of February, 1945— -not yet reported. 

18 See the Metal Trades Case , 36 C.A.R., at p. 394; the Timber Workers Case , 47 C.A.R., p. 
583; the National Security Regulations Case , 49 C.A.R., at p. 676; and the Manufacturing 
Grocers Case, 51 C.A.R., p. 476. 

19 See the Metal Trades Case , 47 C.A.R., p. 421. 

ao See the Commercial Printing Case , 36 C.A.R., p. 738. And see the observations of Judge 
O’Mara in the Metal Trades Case , 45 C.A.R., at p. 702. 
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that resulting from the requirements of the average industry, and, in that event, 
presumably the Court would be prepared to deviate from its practice to concede 
longer leave. Or the occasion for a more generous treatment may arise if, and 
when, subsequent to an award for the normal seven days being made, a sub- 
stantial majority of employers bound by the award agree with their employees 
that the period be extended to, say, fourteen days; in circumstances such as 
these, Judge Kelly, in the Storemen and Packers Case , varied the award to impose 
the quantum of fourteen days on all employer respondents to the award . 21 But,, 
under most awards, an employee is not entitled to the leave unless he shall have 
given at least twelve months continuous service; if, however, after six months 
continuous service in any qualifying twelve-monthly period he lawfully relin- 
quishes his employment, or his employment is terminated by no fault imputable 
to him, he is entitled to a pro rata or proportionate annual leave award payment. 
Absence due to sickness or accident is held not to break the continuity of service, 
and, up to fourteen days, is reckoned as time worked. Any non-attendance at. 
duty in excess of these fourteen days must, however, be made up. As a rule, 
service in the employment of a predecessor is deemed, for purposes of annual 
leave, service with a successor in the business. It is a usual provision in an award 
that the time at which leave is to be taken is a matter for managerial decision. 
But, the time determined upon must be within a period not exceeding six 
months from the date when the right to annual leave accrues, and an employer 
is bound to give at least one week’s notice to the employee as to when the leave 
is to begin . 22 

. The Court applies these general principles to piece workers, bonus workers 
and other workers who are paid by results, as well as to employees upon a basis 
of weekly or longer time hiring. Over the period of annual leave those who 
are paid by results are remunerated at the appropriate time rate, while in the 
case of weekly or longer term engagements, payment is made at the rate 
applicable to the classification in which the employee was ordinarily employed 
immediately prior to the beginning of leave . 23 But, having in mind its object in 
granting the leave, the Court encounters difficulty in extending these principles 
to meet the peculiar conditions of casual workers. That object is to place the 
worker in possession of opportunities for physical and mental rest, and restora- 
tion, that will enable his efficiency in industry to be maintained. In refusing the 
claim of ship carpenters and joiners for annual leave Judge Kelly said — “I have 
not yet found it possible in a case where the employment is casual to effectuate 
21 The case is not yet reported. 

S2 See, generally, the judgment of the Full Court in the Storemen and Packers Case , where- 
certain rules were laid down for the guidance of individual judges in contested cases — 44 
C.A.R.., p. 178. 

**See the judgment of the Full Court in the Pit Timber Getters Case , 49 C.A.R., at p. 179.. 
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the purpose for which this Court grants paid annual leave. To load the casual 
rate with a payment which over a period of twelve months will equal the wages 
which would he payable to an employee during a week’s or a fortnight’s annual 
leave will not effect that purpose. It will not ensure a period of recuperation. 
The employee cannot be forced to take his annual rest. Payment in lieu of annual 
leave not taken by him may be regarded as being some compensation to the 
employee for not taking or getting the respite from work. But its receipt is of 
no industrial benefit either to him or to the industry”. 24 

So that he will be equipped with the means of enjoying leisure and a change 
away from his habitual surroundings, it is the practice of the Court to provide 
that the worker, when going on leave, shall be paid in advance the wage that 
ordinarily would become due over the currency of his absence from the-factory. 
Fearing the improvidence, or imprudence, that will cause many workers to fail 
to set aside the money necessary to gain for them the benefits incidental to 
leave, die Court resists the plea of employers that, instead of the payment of a 
lump sum, the amount payable by way of annual leave should be distributed 
over the entire year. 25 

There are occasions, however, when out of a distrust of employers, the 
Court has preferred to load the weekly wage with an extra amount to cover 
leave and sick pay, instead of providing for them directly in the award. A case 
in point is the clothing industry where, as Judge Drake-Brockman said in making 
his awards in 1943, “there are still a large number of bad employers who will 
take advantage of every opportunity to cheat their employees if they get a 
chance”. 26 

The Court is confident that the concession of annual leave on full pay will 
prove anything but a burden upon industry. “Although at first it might cause 
some increase in labour cost”, said Chief Judge Dethridge in the Commercial 
Printing Case , “this probably would not be commensurate with the shortening 
of die working year and ultimately might be virtually balanced by increased 
vigour and zeal of employees”. 27 

It is not the general practice of the Court to grant long service leave because, 

M Ship Carpenters and Joiners Case , 48 C.A.R., at p. 279. And see, as well, the Builders' 
Labourers Case, 47 C. A.R., p. 167 where the leave was also withheld by the learned judge. 
“Annual leave’*, said Chief Judge Piper in the Gas Employees Case , “is not a means of 
obtaining more pay, it is a rest from labour” — 48 C.A.R., at p. 902. And see also the 
Carpenters and Joiners Case , 50 C.A.R., p. 370. 
a6 See the remarks of Chief Judge Piper in the Felt Hatting Case , 47 C.A.R., at pp. 102, 104. 
a «5i C.A.R., at p. 636. 

a7 36 C.A.R., at p. 747. And see the judgment of Mr. Justice Cantor (of the New South 
Wales Industrial Commission) in the Lysaghts Newcastle Works Limited Case , where the 
learned judge provided for the introduction of annual leave with pay — New South Wales 
Arbitration Reports, Vol. 35, at pp. 489, 490. An extract from this judgment is quoted 
as a Note to this chapter. 
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as a rule, workers do not remain in the employment of the one employer over 
an extended period of time. In some industries, however, it is usual for wage- 
earners so to continue for the greater portion of their working life, and the 
Court is prompted to take this consideration into account when dealing with 
the industry. One of these “career” industries is the gas industry in New South 
Wales, and in the Gas Employees Case, Chief Judge Piper recognised the fact by 
allowing extra annual leave after a specified number of years of service. 28 

Sometimes, in order to avoid the obligation of paying for time not actually 
worked, employers have terminated the employment contract a week before 
the occurrence of a group of prescribed holidays, their intention being to 
re-appoint the employees to their jobs at the expiration of those holidays. The 
Court discountenances, and denounces with severity, all such mean and 
unworthy devices that seek to deprive workers of the recognised holidays on 
pay. Awards usually provide that any such notice of dismissal, with a subsequent 
re-engagement within a specified time, is invalid and inoperative, the employ- 
ment of the person in question being regarded as if it had continued unbroken. 29 

5. The Provision for Sick Leave 

The provision for sick leave in awards, as it now stands, is in the nature of 
a boon the significance of which is surprisingly often overlooked. Under the 
common law an employee, absent from die factory through no fault of his own,, 
is entitled, irrespective of the length of the period of absence, to payment of bis 
wages in full as long as the contract of employment is in force. The earlier 
awards of the Court made no attempt to modify this condition of weekly 
employment under the common law, and employers, in general, fell back on 
the reprehensible practice of terminating the employment of a sick or disabled 
worker by giving him the necessary seven days notice, as soon as they became 
aware of his misfortune or predicament. In fact, in the larger establishments it 
appears that, for the most part, clerks were specially assigned the duty of for- 
warding notices of discharge to any employee who was not present when the 
roll was called at the works at the beginning of the day's operations. To end the 
scandal, and to protect workmen in distress, the Court devised the plan of 
limiting the liability of employers for sick pay, consistent with the continuation 
of the employment contract. In the first instance, it was usual to fix the maximum 
period for which the worker could claim pay at four days in the year; under an 
increasing number of awards the provision is now, however, for a full working 
week. 

Unfortunately, there is reason to believe that, in a number of cases, the 

28 4S C.A.R., at pp. 98, 99. And see the Gas Employees Case , 48 C.A.R., at p. 900. 

2 *Thus see the Felt Hatting Award , 47 C.A.R., p. 90. 
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concession has been greatly misunderstood and, in fact, seriously abused. 
Employers allege that paltry and dishonest excuses are made in explanation of 
absences; all things considered, the best construction that it is possible to place 
on the attitude of some workers is that, by a strange trick or aberration of the 
mind, they are persuaded that the award confers on them the right to remain 
away, on the plea of illness or indisposition, for the specified number of days in 
each year. This may explain, perhaps, the inordinate haste in some quarters to 
exhaust, before the expiration of the sick leave year, what Judge O’Mara in the 
Metal Trades Case ironically describes as “sick leave credits ’\ 30 Indeed, in that 
case, the learned judge drew attention to the loose methods of certain medical 
practitioners in furnishing certificates that fail to commit the writer to any 
definite opinion or diagnosis, and that amount to little more than a recital of 
symptoms or a repetition of what had, in fact, been communicated to him by 
the “patient”. 

The imposition upon employers is noticeable in establishments where 
work fluctuates, and where there is a substantial labour turnover. There is little 
evidence that fraudulent claims are made, in any degree, among servants who 
have been attached to a firm or a company for any length of time. But, the 
situation seems to be one in which the unions are in a position to lend effective 
assistance. Their officials are well fitted to bring home to defaulting workers — 
by disciplinary measures if necessary — a real sense of the dishonesty and deplor- 
ableness of their action. 

Employers, too, complain of the considerable and harassing demands that 
are made upon the time of office staffs in the administration of sick leave — eg., 
keeping account of absences, obtaining verification of reasons submitted for 
absences, settling claims where they are disputed . 31 Here, again, much in the 
way of relief may be forthcoming, perhaps, from a policy of co-operation with 
the unions concerned. 

NOTE 

Extract from the judgment of Mr, Justice Cantor in the Lysaghts Newcastle Works Limited 
Case -—New South Wales Arbitration Reports , Vol. 35, at pp. 489, 490. 

“It is true that the cost to an industry, such as this, of annual leave on pay is very 
substantial, and has to be met without any direct return to the employer, but I do not 

believe it is an expense which produces no return at all. I believe that the allowance 

•of a reasonable period of leave accompanied by pay encourages — indeed in many cases 
enables — men to take full advantage of their spell from work, frequently with their wives 
and families, and to derive such a measure of benefit from their holiday as will be reflected 
in better general health, better feeling between the employer and the employee, better 
work or output, less illness, less absence, and, probably, fewer accidents”. 

And see also the Steel Works Case, New South Wales Arbitration Reports, Vol. 38, 
at pp. 228, 229. 

30 48 C.A.R., at p. 526. And see the remarks of Judge Kelly in the Food Preserving Industry 
Case , 50 C.A.R., at p. 904. 

31 See the Metal Trades Case, 48 C. A.R., at p. 526. 
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i. The Distinction between the Basic Wage and the Minimum Wage 

I N Australian industrial terminology a distinction is drawn between the 
basic wage and die minimum wage. No normal adult male covered by an 
award is permitted to work a full standard hours week at less than the 
assessed basic wage rate. For skilled and semi-skilled workers, piece workers 
and casual workers special rates are fixed as minima, but these rates are related 
to the basic wage. There is no uniform purchasing power basic wage applicable 
to female workers as there is to males, the female basic wage varying from 
industry to industry. For a particular industry it is calculated in terms of the 
male basic wage, and there are, for women, minimum allowances and margins 
where deemed appropriate, with special minimum rates for piece workers and 
casual workers. 

The basic wage can be expressed as the minimum at which normal adult 
male unskilled workers may legally be employed, differing from the amounts 
fixed as legal minima for skilled and semi-skilled workers, piece workers and 
casual workers respectively. There is thus no coincidence between the expres- 
sions “basic wage”, and “minimum wage”, when reference is made to the rates 
below which it is illegal to employ men engaged on work within a skilled or 
semi-skilled classification, or belonging to piece work or casual groups. The 
minimum wage is the lowest rate at winch members of a specified grade oF 
workers may legally be employed. The minimum wage of an unskilled worker 
— apart from any allowance prescribed — is identifiable with the basic wage, but 
the minimum wage of a skilled worker, for example, is something different. 
There could be an industry in which no unskilled workers are occupied, or in 
which all unskilled workers are entitled to some form of allowance, and in that 
event, the minimum wage of no employee in that industry would be the basic 
wage. In such a case, the basic wage would be but an ingredient in the minimum 
rates legally payable to the employees. 

The employer, of course, views the minimum wage rather in terms of the 
maximum compulsory rate at which he must pay persons in his employment to 
whose work it applies. Minima and maxima will find expression according as 
the approach is made from the angle of the employee, or from that of the 
employer. The point is well taken in an interesting passage in the judgment of 
the Full Arbitration Court in the Theatrical Employees Case, The Court said — 
“The ordinary signification of the expression 'minimum rate’ is a rate below 
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which it is not permissible for an employer to go, and it is, therefore, more apt 
for use in an employees’ than in an employers’ log. But the concept of a mini- 
mum rate on analysis is seen to have two attributes: (i) that of being the lowest 
permissible rate; and (2) that of being the highest compulsory rate. In an 
employees’ demand the stress is put on the first, in an employers’ demand upon 
the second attribute, but in both cases the two are implied ”. 1 

There is nothing, however, in normal law to prevent the individual 
employer from paying higher wages, and observing better conditions, than the 
minima that are prescribed in orders and awards of the Court . 2 Nor is the 
individual employee under legal compulsion to accept work at the minimum 
wage rate fixed by the Court for that work . 3 The Court does not determine 
the wage which a particular worker, or category of workers, is to be paid. The 
minimum wage that it fixes is simply the figure, at a rate below which neither 
the employer nor the employee to whom it is pertinent is permitted to contract. 
Above this figure the parties may, in normal times, agree as they mutually 
think proper. Employers have always been encouraged to recognise the service 
of an employee which is more productive, or efficient, than that of the normal 
employee of the group, by a concession of more pay and better conditions of 
employment. For the Court, in the overwhelming number of cases, fixes 
minimum wage rates not for an individual, but for a group or classification, and 
it determines the rate in terms of the average worker of that group or classi- 
fication. There will always be workers above the average of their group or 
classification in respect of proficiency, and it is no violation of justice, or of 
economic principle, for employers to pay more to these workers than the legal 
minimum. The Court cannot, in practice, do more than assess minimum 
standards for application to employers whether in prosperous or struggling 
circumstances, and to employees of differing efficiency within a certain range, 
leaving the securing of higher standards to individual bargaining . 4 Payments 
above the minimum rates made by individual employers voluntarily — i.e., 
without a prescription from the Court — are generally known as “merit money”. 

There are occasions upon which the Court has shown a preparedness to 
order something over and above the minimum wage, where it is satisfied that 
there are circumstances present that warrant this step. These extra payments, 
which must be distinguished from “merit money”, are in the nature of a loading, 
*30 C.A.R., atp. 263. 

2 See the remarks of Judge Beeby (as he then was) in the Wool and Basil Workers Case , 32 
C.A.R., at p. 77. 

3 See the Waterside Workers Case, 9 C.A.R., atpp. 303, 304, 315; the Waterside Workers Case , 
10 C.A.R., at pp. 435, 436; the Waterside Workers Case, 11 C.A.R., at pp. 125, 126; and 
the Waterside Workers Case, 21 C.L.R., at p. 644. 

*See the judgment of Judge Beeby (as he then was) in the Engineers Case, 39 C.A.R., at 
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so that they remain unadjusted to movements in the cost of living. Their 
quantum or amount varies with the peculiar facts of the case in question. Such 
allowances have been awarded — (a) where the work is performed in specially 
arduous, disagreeable or dangerous conditions; or (b) where the work demands 
residence in distant or remote localities; or (c) where the work involves, as a 
^necessary incidental, some other kind of hardship or distinct disadvantage. They 
are intended as a compensation or solatium , or they can be interpreted as an 
inducement to men and women to accept work in circumstances which other- 
wise would probably make them averse. The war loadings, or war-time loadings 
(as they are variously described), are the same in principle, being awarded where 
the Court was satisfied that conditions introduced by the recent war had so 
altered the position of the employee, or the nature of his work, as to render it 
just that a higher remuneration should be paid. The war-time bonus (as it is 
called) granted by the Central Reference Board in May, 1941 to all employees 
in the coal mining industry — greater in amount than the payment commonly 
allowed by the Court as a war-time loading — is, on the other hand, not solely a 
recognition of the extra strain imposed on workers in the circumstances of war- 
time. The addition was specifically prescribed, in the first instance, by the Board 
as an attraction to the members of the Australasian Coal and Shale Employees 
Federation to increase output, after definite assurances to that end had been 
given by officials of the Federation. 

2. Work Performed in Specially Arduous, Disagreeable or Dangerous Conditions 

There are, of course, no means of measuring with any precision the burden- 
some, the distasteful or the perilous in terms of money. “It is impossible”, as 
Judge Beeby (as he then was) said in the Metal Trades Case , “to calculate a money 
payment for extra industrial risks 9 ’. 2 * * 5 Evaluation of these characteristics is largely 
a matter of personal opinion — almost solely, in fact, a subjective matter and 
expressible in a scale of individual negative preferences or disutilities. On that 
account the Court, in its early days, was strongly disinclined to decide such 
claims and attempt to assess their amount, relying on the parties themselves as 
better equipped to settle the question by the familiar method of bargaining. 

Thus, in the Engineers Case, Mr. Justice Higgins observed that the Court 
“cannot be expected to define degrees of dirt or to express them in terms of 
money wages”. 6 Taking the same ground, Deputy-President Sir John Quick 
refused to grant extra payments to employees in the food preserving industry, 
although it was clear from the evidence that their work was performed in very 

fi 34 C.A.R., at p. 458. 

*15 C.A.R., at p. 323. And see the Gas Employees Case, 11 C.A.R,, at p. 279. 
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unpleasant surroundings. 7 He dismissed, too, the claim of the moulders. 8 Mr. 
Deputy-President Webb recognised the fact that, in the course of their duties* 
wool and basil workers were called upon to undertake sordid and offensive 
tasks; nevertheless, he declined to entertain the request for extra money* 
believing that, by such an award, he would be departing from what to him had 
become an established practice of the Court. 9 Mr. Justice Powers, too, rejected 
an application for “dirt money” made on behalf of engineers who complained 
of the grime that was inseparable from their work. 10 

In latter days, however, the Court has been much more disposed to order 
these additional payments where work is associated with unusually unpleasant 
circumstances. 31 For example, “wet money” or “water money” as it is called* 
has been given to coal miners, to railway workers and to persons engaged in 
the aircraft industry who, compelled by their employment to work in “wet 
places”, have not been supplied with something in the nature of protective 
clothing such as waterproof, oilskins and gum boots. A “wet place” is defined 
in the awards as covering conditions where water, other than rain, is continually 
dripping or dropping from overhead, causing the garments of the employee to- 
become saturated; the meaning extends also to include conditions in which 
there is water underfoot in sufficient quantity unavoidably to penetrate the 
boots of the worker. Extra payments, too, have been granted where the work 
is performed in improperly ventilated, confined or circumscribed spaces — e.g., 
a small room or apartment to which the sole access is through a manhole or 
narrow opening, or a ship’s hold when the hatch covers are on — or in situations 
so narrow and restricted as to force an employee to labour in a stooping, or 
cramped, or otherwise uncomfortable position. Similarly, allowances have been 
made where work is carried on in a place in which, by artificial means, the 
temperature has been raised to a level exceeding 115 degrees Fahrenheit (des- 
cribed in the awards as a “hot place”), or reduced to a figure below 32 degrees 
Fahrenheit (known to the awards as a “cold place”). In such cases it is usual to 
find in an award, a clause that leaves it to management and the unions to agree 
upon what is work carrying this remuneration within the meaning of the award, 
providing, however, that if no understanding can be concluded, the matter is to- 
be decided by a Board of Reference. 

By the application of such principles, too, extra payments have been 
conceded to railway workers required to operate in tunnels 20 chains or more 
7 2o C.A.R., at p. 70. 

8 20 C.A.R., at p. 898. But see the Boilermakers Case , 20 C.A.R., at p. 793. 

9 i <5 C.A.R., at p. 772. 

1 °20 C.A.R., at pp. 1179, 1200. 

n Mere unpleasantness in the work does not carry much weight as an argument for an 
addition — Carters and Drivers Case y 33 C.A.R., p. 857. 
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in length, to employees engaged in repair work in smoke boxes or fire boxes of 
locomotives, to workers using lignum vitae , and to workers in slaughter yards, 
sanitary works, boiling down works, ships bilges, and lead works. 

Similarly, where risks and hazards beyond the average are incurred by 
workers, additions have been allowed. A case in point is what is referred to in 
the awards as “height money” — i.e., an extra payment for work, for example, 
on a swing scaffolding, or on a swing seat or rope, at a height of at least fifty 
feet above the next horizontal plane. 3 * * * * * * * * 12 The grant of these allowances by no 
means, however, implies acceptance of the proposition that employers are at 
liberty to purchase, by an increase in wages, the unqualified right to jeopardise 
the health of their employees, or to expose them to the danger of accidents. The 
Court has never been party to any arrangement under the terms of which an 
employee, in consideration of higher remuneration, is made subject to perils 
that can be eliminated by the exercise of reasonable precautions by management. 
Only those risks which are unavoidable by a careful and prudent employer are 
countenanced, and taken into account, in the fixation of rates by the Court. “I 
cannot”, said Mr. Justice Higgins in the Seamen Case, “encourage the notion 
that by paying extra money an employer is justified in putting the employee 
under unnecessary risk of his life”. 13 * The Court has always demanded that such 
regulations and safety devices shall be introduced as are calculated to prevent, 
or at least diminish to the greatest extent practicable, risks in the factory. 

3. Work Involving Residence in a Distant or Remote Locality 

As in the case of claims in respect of work performed in disagreeable or 
dangerous circumstances, the Court was unwilling, at first, to entertain applica- 
tions for additional rates for work by reason only of the fact that it was 
performed in distant localities. The reasons, too, for the rejections were much 
the same. Thus, Mr. Justice Higgins in the Seamen Case u and in The Broken Hill 

Case , 15 reminded the unions that he had always been opposed to the granting 
of such claims, primarily because of the difficulty of estimating in money, with 
any accuracy, the relative advantages or disadvantages of various districts as loci 
for work. 16 His view was, accordingly, that all such claims should be settled by 

12 The Court has, as a matter of fact, granted an allowance where work is performed on a 

swing scaffold, irrespective of its height from the ground — see the Consolidated Tasmanian 

Railways Award , 45 C.A.R., at p. 96. 

1S 5 C.A.R., at p. 164. “No man”, said Mr. Deputy-President Webb in the Timber Workers 

Case , “ought to be able to buy the right to put his servant in a position of jeopardy by 

giving an increased wage” — 18 C.A.R., at pp. 329, 330. “The Court will not prescribe 

extra wages to compensate for unnecessary risks to the life or health of the employee or 

unnecessary dirt. No employer is entitled to purchase by wages the right to endanger life 

or to treat men as pigs” — H. B. Higgins, A New Province for Law and Order , p. 10. 

14 i2 C.A.R.., p. 752. 15 i4 C.A.R., at p. 24. 

16 He certainly awarded higher rates on the waterfront in the Queensland tropics, but only 
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negotiation between the parties concerned. More recently, however, the attitude 
of the Court has been considerably modified. It definitely affirms the proposition 
that employees are entitled to extra rates in return for working in adverse 
climatic conditions, or in isolated districts characterised by a substantial deficiency 
in the social and domestic amenities . 17 It still prefers, nevertheless, that the 
parties themselves should — certainly in the first instance — attempt to reach 
agreement upon a figure. Competition between employers, eager to attract men, 
can determine more satisfactorily and efficaciously the rates that are appropriate 
than can any industrial tribunal . 18 Where, however, developments are such as 
clearly to preclude the possibility of any successful issue arising out of negotiation 
between the parties, the decisions show that the Court will now attempt to 
assess, as best it can, the extra money value, if any, that should attach to the 
service in question. But, to establish a claim — and the same consideration applies 
in the matter of unpleasant or dangerous work irrespective of the locality — the 
onus is cast upon the applicant to show that peculiar or distinguishing features 
actually exist in the occupation as carried on. 

There is, of course, always the possibility, or rather probability, that the 
ascertainment of a substantial number of minimum rates for the same type or 
class of work, varying with different circumstances, will quickly prove a task 
demanding more of its time and attention than any industrial tribunal can 
reasonably be expected to allow. There are, thus, practical limits to the extent 
to which assistance from the Court can be obtained in the settlement of claims 
of this nature. A multiplicity of varying rates, too, in the same industry or 
occupation is calculated to cause confusion to management, and to introduce 
discontent among workers. It seems clear enough that an industrial authority is 
capable of dealing satisfactorily with the question of allowances only on a broad 
scale, and by the application of principles of comparability in the greatest 
measure possible . 19 Such a course is particularly appropriate to a tribunal of 
national responsibilities such as the Commonwealth Arbitration Court. T his 
view is defended in a passage of the judgment of Judge Kelly in the Merchant 
Service Guild Case. The learned judge averred — “A national tribunal must per- 
force take a wide view of the exigencies of work in any industry which comes 

because the parties were agreed — see the Waterside Workers Cases , 8 C.A.R., at p. 80; xo 
C.A.R., at p. 258; and 13 C.A.R., p. 599. 

17 And see the judgment of the Full Court in the Meat Industry Case , 32 CA.R., at p. 244. 
And see also the Basic Wage (Northern Territory) Case, 44 C.A.R., p. 253; the Marine 
Cooks, Bakers and Butchers Case , 45 C.A.R., at p. 511; and the Metal Trades Case , 47 
C.A.R., at p. 213. 

18 See the judgment of the Full Court in the Commonwealth Railways Commissioner Case, 
32 C.A.R., at p. 378. And see the Commonwealth Railways Commissioner Case, 3 1 C.A.R., 
at p. 821. See also the Road Construction Workers Case, 28 C.A.R., at pp. 275, 276. 

19 And see the remarks of Chief Judge Dethridge in the Road Construction Workers Case, 28 
C.A.R., at pp. 27 s, 276. 
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before it. Generally speaking, the view must be of the industry as it functions 
throughout Australia; at all events the incidents common to more than one 
State of the Commonwealth are those with which the Court will be concerned. 
Moreover, it is well-established and accepted that the functions of the Court 
should be exercised in relation to the regulation of conditions with reference to 
the minimum requirements of justice. The Court cannot hope, when it is acting 
as here on a national basis, to regulate conditions with strict and absolute regard 
to every local variation of climatic or other circumstances experienced in the 
many and scattered parts of a large continent. Such variations must be taken into 
account, it is true; but they must be included in the general estimate of the 
Australian situation as a whole. To this extent the general terms of an award, of 
rates as well as of conditions, should be so framed as to make allowance for such 
vicissitudes”. 4 * * * * * * * * * * * * * * * 20 Other judgments of the Court bear the influence of this view, 
which further explains its policy of encouraging the parties to make their own 
arrangement, where possible, without its intervention. 

The best examples, perhaps, of the grant of district allowances — or isolation 
allowances, climatic allowances, zone allowances, inducement allowances or 
attraction allowances as they are variously described — are to be found in the 
case of railway workers stationed in outlying areas, 21 and of building construction 
workers. 22 
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4. Work Involving some other Kind of Hardship or Distinct Disadvantage 

The Court has also prescribed what are known in industrial circles as lost 

time allowances or travelling allowances, on the principle that the time in 

question is the property of the employer. 23 Thus, a waterside worker may be 

required for service at some considerable distance from the “pick-up” or 

generally recognised point where men are accustomed to assemble to offer for 

work. In those circumstances, the Court is disposed to allow extra remuneration 

on the first day to cover the time spent — with any necessary fares — in travelling 

from the site of the “pick-up” to the wharf or ship where the work is located. 

If, however, the work is extended into subsequent days, the practice is not to 

allow any extra payment unless the worker is required to attend, in the first 

instance, at the “pick-up”. 24 In the absence of such an instruction the employee 

20 48 C.A.R., at p. 598. 

21 See the Railways Industry Cases — 41 C. A.R., pp. 650, 652, 654, 656. 

22 See Australian Workers Union v Abernethy and Others, 45 C.A.R., at pp. 220, 221; and 

also Australian Workers Union v Abernethy and Others , 45 C.A.R., at p. 683. 

23 In the Waterside Workers Case , Mr. Justice Higgins said — “The proper general principle 

surely is that a man should be paid for all the time that he is in the service of the employer” 

(9 C.A.R., at p. 309). And see also the Waterside Workers Case , 47 C.A.R., p. 9. 

24 See the Waterside Workers Case , 33 C.A.R., at p. 1136. And see also the Waterside Workers 

Case , 30 C.A.R., p, <529. 
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is expected to proceed direct from his home to the place of labour, and it is not 
usual for the Court to prescribe payment for travelling time where the scene of 
employment is fixed in one situation . 25 If, however, the distance between the 
home and the new job is such as to demand the expenditure of more time than 
is necessary for the average daily worker to reach his place of employment, some 
allowance has generally been made in recognition of this fact. Ship carpenters 
and joiners have been treated in much the same way as waterside workers, when 
called upon to work elsewhere than at their usual place of operation. They are 
paid, as a rule, at ordinary rates for all time reasonably occupied in travelling to 
and from the place at which they are so required to work, in excess of the time 
ordinarily spent in proceeding to and from the normal place of work. Reim- 
bursement, also, is made for any additional fares incurred, and for any extra 
expense in which they may become involved on the score of meals. * 

Other considerations, too, have moved the Court to grant special allow- 
ances, or their equivalent, over its fixed rates. Employees engaged in the ship 
repairing industry have received extra payments because of the rush and pressure 
associated with the work, and where paid off after having worked for two days 
or more, they have been conceded one hour’s time in which to grind and sharpen 
their tools, or one hour’s pay in lieu of it . 26 Butchers and carters in the meat 
industry have been allowed an extra payment, by reason of the unusual wear 
and tear on their clothing, and die expense of laundering the special garments 
which, by law and practice, they are required to wear while on duty . 27 Employers 
have been ordered to make overalls available for the use of cold storage workers 
engaged in the handling of naked meat — frozen carcases as well as 4 ‘hot” or 
defrosted meat . 28 Under the Metal Trades award electrical arc and oxy-acetylene 
operators and their assistants are to be provided, where necessary, with aprons 
of suitable length, gauntlet gloves, leather sleeves and leggings. Where, too, in 
the course of employment, by no fault or blame of his own, an employee’s 
clothing is damaged or destroyed by a solution of caustic soda or mineral acids, 
a reparation payment has been awarded. Generally speaking, it is the practice of 
the Court to allow an extra payment, or to order the provision of protective 
garb or apparel, where it is shown that the wear and tear on the clothing 
occasioned by the particular work is substantially greater than the wear and 
tear incurred by the average worker in industry in general, in the course of his 
ordinary employment. 

In certain circumstances the Court is prepared to direct that employers shall 
actually supply meals, or, in the alternative, find the transport necessary to 

2S See the Mining Industry Case , 33 C.A.R., at p. 1113. 

28 See the Ship Carpenters and Joiners Case , 48 C.A.R., at pp. 280, 281. 

27 See the Meat Industry Case , 20 C.A.R., p. 182. 

zs Cold Storage and Meat Preserving Employees Case , 49 C. A.R., p. 286. 
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5 . The Factor of Financial Circumstances 

In the consideration of an application for an allowance over and above the 
minimum wage, the cases show that the Court is prepared to take into account 
the financial circumstances of the industry in question. If it is satisfied that an 
extra payment, although allowed to other workers where the conditions of work 
are comparable, is not sustainable in the industry in relation to which the claim 
is propounded, its practice has been to reject the request. The all-important 
factor of social standards does not enter into the matter of allowances, as it does 
in respect of the basic wage. While, therefore, it insists on the payment of the 
basic wage by all employers irrespective of profits or absence of profits, the 
Court is not disposed to award anything additional if the result is the endanger- 
ing of the existence of the industry. This proposition is well stated in the 
judgment of Chief Judge Dethridge in the North Australian Workers Union Case 
where, in refusing the district allowance that was sought, he said — “The Court 
has laid it down that a basic wage equivalent to the Harvester Wage must be 
paid by employers in an industry whether the industry is making a profit or not, 
but it does not decree that such an unsuccessful industry should be burdened withan 
extra wage payment merely because the employees engaged in it suffer a lack 
of the amenities of life which many other workers enjoy. If the employees in an 
industry working in an unpleasant climate and isolation have to choose between 
the continuance of work under those circumstances on a wage which is sufficient 
to maintain them on the one hand, and, on the other hand, the great risk of 
cessation of the industry if they refuse to work unless an extra allowance is paid, 
because of climatic discomfort and remoteness, there is little doubt which 
almost all of the workers would regard as the better choice 5 ’. 30 

6, Complexities in Wage Fixation 

When all the factors are taken into account, the structure of the wage in 
some occupations assumes quite complex proportions. Thus, in the assessment 
of the rates for shearing sheep, the major elements to be considered are — I. The 
basic wage and the probable average cost of living over the currency of the 

29 See the Waterside Workers Case , 40 C.A.R., atpp. 612, 613; the Waterside Workers Case , 
43 C.A.R., at pp. 392, 393; and also the Waterside Workers Case, 47 C.A.R., at p. 18. 
30 2<5 C.A.R., at p. 609. 
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convey the workers to a vicinity where a meal can be obtained. But a clause to 
that effect is exceptional, and can be expected in an award only in such a special 
case as that in which the men are required to work at a place where meals are 
not available. The general principle observed by the Court is the long-standing 
usage that the employee is responsible for the provision of his own meals . 29 
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■award.; the margin to he allocated for skill, experience, and responsibility; and 
the loading or addition in recognition of the piece work nature of the occupation. 
II. The mess account (allowance for living away from home); expenses of 
travelling, including fares; costs incurred in the purchase and maintenance of 
combs and cutters; and the allowance as compensation for the broken character 
of the work— non-earning time spent at home when the men are in readiness 
and awaiting the summons to go on the “expedition”, 31 time lost in proceeding 
to the first station, from the last station, and between stations, time sacrificed 
through the occurrence of inclement weather and other interruptions once the 
shearing operation has been commenced at a shed. 32 III. The amount to be 
deducted by way of relief to the household budget. IV. The average weekly 
tally of sheep shorn by an average shearer. 33 

7. The Industry Allowance 

In keeping with its views relative to wage fixation the Court strongly 
disapproves of an industry allowance — i.e., an allowance conditioned solely on 
employment in the specified industry — as wrong in principle. 34 ' It is firmly 
opposed to anything suggestive of an indiscriminate concession to all the workers 
in an industry, simply because some of their number can establish a claim to 
special consideration. Allowances, in such circumstances, are restricted to the 
particular groups or occupations in the industry where some unusual feature of 
employment, such as has been indicated, can be shown, and the quantum of these 
allowances is made differential to accord with the varying characteristics of the 
respective employments. In earlier years, however, particularly before the 
reconstitution of the Court in 1926, the objection taken was not so stiff and 
pronounced, and the rejection was not in such uncompromising terms. Instances 
of the older attitude are to be seen in die grant made for those employed in the 
manufacture of coal gas; 35 in the meat industry; 36 in the printing industry 
(newspaper section); 37 and for practically all processes in the wool and basil 
industry up to the entry of the wool into dryers, and the treatment of skins up 
to their entry into the classifying and packing rooms. 38 But, even at the present 

31 For the meaning of the expression “expedition” as it is used in the pastoral industry, see 
p. 76 supra . 

32 And see the Pastoralist Case, 3 6 C.A.R., at p. 301. And compare the circumstances of the 
cattle runs — North Australian Workers Union Case , 26 C.A.R., at p. 612. 

38 And see, generally, O. deR. Foenander, Solving Labour Problems in Australia, chapter V. 
34 See the judgment of the Full Arbitration Court in the Gas Employees Case, 37 C.A.R., 
p. 934; that of Judge Piper (as he then was) in the Gas Employees Case, 48 C.A.R., at p. 
100; that of Judge O’Mara in the Boot Trades Case, 44 C.A.R., at p. 772; and that of 
Judge Kelly in the Food Preserving Industry Case, 50 C.A.R., at p. 893. 

Z5 Gas Employees Case, 16 C. A.R., p. 4. 

36 20 C.A.R., at p. 189; 22 C.A.R., p. 794. 37 23 C.A.R., p. 124. 

*®3i C.A.R., p. 846. And see 50 C.A.R., p. 829. 
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time, the Court does not necessarily refuse a flat rate allowance in absolute form 
for all, if it be shown that the parties concerned concur in the claim. “The 
Court”, said Judge Piper (as he then was) in the Gas Employees Case, “has not 
laid down any principle that industry allowances will not be included in awards 
when agreed to by the parties and in fact has made consent awards containing 
such an allowance”. 39 That tribunal, it will be recollected, has never been 
opposed to the voluntary payment by employers at rates in excess of those 
imposed by itself. Logically enough, it is also prepared itself to accept a full 
responsibility for an allowance of common application if, after adjudication, it 
is satisfied that there are special circumstances or incidents general to the industry 
that would warrant the making of an order to that effect. 40 

8. Remissions to Employers 

In certain circumstances remissions have been conceded to employers in 
regard to wage payments. Where men have ceased operations on account of 
rain or like cause, and work is not available for them as long as such conditions 
continue, the Court has upheld the refusal of the employer to pay for days not 
worked. 41 It has allowed a claim to withhold payment where employees cannot 
be usefully employed by reason of the non-attendance of other employees at 
the factory, 42 or because shift workers fail to continue at their jobs in substitution 
for absent members of a subsequent shift, 43 or by reason of some other material 
factor or circumstance over which the employer has no control, or for which 
he has no responsibility — e.g., the shutting-off of power, the break-down of 
machinery, or the destruction of the business premises by fire. 44 The onus, 
however, of showing that an employee cannot be usefully employed rests on 
the employer, if his action in standing down the worker is challenged. 45 As a 
rule, deductions covering part of a day not worked are not permissible. For 
example, where an employee actually begins work, and there ensues a stoppage 
or dislocation in the factory that is not imputable to him, he is entitled, if no 

39 48 C. A.R., at p. 896. By consent, a constant industry loading was inserted in the wages 
table of the manufacturing grocers award by Judge Piper (as he then was) — 43 C.A.R., 
p. 29. Judge O’Mara approved of the addition of a similar loading in the boot trades, 
based on an agreement between the parties — 44 C.A.R., p. 771. Judge Kelly adopted the 
same course in making his award for rope and cordage workers — 51 C.A.R., p. 342. 

40 See the observation of Judge O’Mara in the Boot Trades Case, 44 C.A.R., at p. 772; and 
see also the Food Preserving Industry Case , 45 C.A.R., at pp. 351, 352. 

41 See the Engine Drivers Case, 16 C. A.R., p. 1248. 

42 See the Ironworkers Board of Reference Case , 47 C.A.R., p. 618. And see the Engine Drivers 
and Firemen Case where men were stood off because others had gone on strike — 48 
C.A.R., p. 993; and also the Metal Trades Case, 49 C.A.R., p. 551. 

43 See the Ironworkers Board of Reference Case, 47 C. A.R., p. 620. 

44 See the Merchant Service Guild Case , 18 C.A.R., at p. 884. 

45 Per Dethridge C.J. in the Harris Scarfe Case, 2 6 C.A.R., at p. 395. 
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contrary clause appears in the award , 46 to a full day’s pay, provided that he 
remains ready and willing to resume duty if, and when, required. Thus, after 
starting time a strike may be called in one section of the establishment, rendering 
it impracticable for the management to supply work for other shops. It can be 
presumed that, in such circumstances, the Court would approve or order full 
payment for the day to those employees who were prepared to continue, 
provided that they stayed on the premises, or returned to their homes only with 
the consent of their foreman . 47 


46 Under the Court’s practice, the insertion of a provision in an award enabling a deduction 
to be made for part of a day would be unusual. 

47 See the interpretation of the Metal Trades award by Judge O’Mara in the Metal Trades 
Case y 47 C.A.R., p. 476. 









Chapter XVIII 


INTRODUCTORY 

i. The Formative Stage of the Australian Trade Union 

T HE history of trade unionism in Australia falls naturally into two 
periods, the division being marked by the tragic events of the year 1890 
and the appeal for direct legal intervention to regulate and control 
industrial relations. 

The first period holds out little that is attractive to the student of institutional 
trade unionism. In the narrowest and most restricted sense, it constitutes the 
formative stage, with Australian trade unions assuming the shape, and following 
closely the tradition and the line of development, of the English model. Even 
with the passing of what in this period can, strictly speaking, be termed the 
years of infancy, no change of consequence in the trend is to be observed. As 
in England, the Australian trade union owes its legality to the legislation of 1824 
and 1825 1 that, in effect, repealed the prohibiting and suppressive Combination 
Acts of 1799 and 1800, 2 for, by virtue of an English statute of 1828, the law of 
England existing in 1828 was introduced into New South Wales so far as it 
was applicable to that colony at that date. 3 As in England, the earliest of the 
Australian trade unions were craft in type or structure — i.e., they were based 
and organised on the craft, as distinct from the entire industry that usually 
includes unskilled workers, as well as tradesmen, in its occupations. But as in 
England, the real effectiveness of the Australian trade union as a force and 
instrumentality in the struggle for economic uplift was postponed for many 
years to come. The rescinding measures of 1824 and 1825, viewed conjunctively 
as a single liberalising statute, brought little more to the English unions, in fact, 
than the recognition of their right to a bare or nominal existence. Trade unions 
had ceased, in other words, to be illegal associations, and a worker was at liberty 
to join their ranks without, by virtue of such action alone, transgressing or 
committing an offence against the law. The law, however, remained suspicious 
and watchful — negative and unencouraging certainly, if not actually sullen and 
even hostile. The attitude of the magistrates was such, that any step taken by a 
trade union that was calculated to promote the economic interests of its members 

l 5 Geo. IV c. 95 and 6 Geo. IV c. 129. Actually the statute of 1825 was reactionary and 
limiting upon that of the previous year. For a brief statement on the points of similarity 
and difference between these measures see Professor Dicey, Law and Opinion in England , ‘ 
pp. 192-198. 

2 39 Geo. Ill c. 81; and 39 and 40 Geo. Ill c. 106. 

3 9 Geo. IV c, 83 s. 24. And see T. P. Webb, A Compendium of the Imperial Law and Statutes 
in force in the Colony of Victoria, pp. 36, 40. 
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in any material degree, was practically sure of condemnation as criminal con- 
spiracy within the alleged meaning of the common law— as applied to the 
employer-employee relationship, a totally novel and a purely constructive 
offence resting on analogue, and known only to nineteenth century courts. 4 The 
position in Australia, admittedly, was never' so adverse or so acute, because there 
the courts were prepared to interpret the common law with much more 
freedom and boldness than the judiciary in England. Nevertheless, it was not 
until the colonial legislatures had copied the provisions of the English enabling 
trade union legislation of the ’seventies 5 that the trade unions in Australia, as in 
England, were in a position to exert any decisive influence in industry as 
defenders or protagonists of the people whom they claimed to represent. 6 
Equipped now with substantial rights and privileges, they had before them the 
prospect of becoming a factor of real economic utility and consequence to the 
workers. The day had passed when their function could appear to be practically 
coincident with that of a friendly society capable of conferring benefits and 
advantages of an almost purely social character. 

Dull and comparatively uneventful as the pre-i 890 years are in the history 
of the Australian trade unions, they record, nevertheless, a story of steady 
progress of those associations in respect both of number and size. The growth 
is particularly noticeable after the mining rush of the early ’fifties, and the 
legislation beginning with the South Australian enactment of 1876, although in 
this connection, of course, the increasing general prosperity of the country must 
not be overlooked. Many diggers, who had met failure or disappointment in 
the search for gold, settled down to a more orderly life in the cities and towns, 
and they constituted a reservoir from which the unions were able to draw for 
their membership. By the year 1885 there were, it is believed, approximately 
one hundred trade unions in Australia; the total membership was in the vicinity 
of $0,000, most of whom were males. Although inter-colonial trade union 
conferences were held in the years 1879, 1884, 1885, 1886, 1888 and 1889, the 
policy and interests of the unions continued to be strongly local in character. 
To a great extent, these organisations were confined to the capital cities where 
they could be said to cover all the important industries then in existence; apart 
from coal mining, there was no organisation of workers of note beyond these 
centres. But, the unions had come to include unskilled as well as skilled workers 

4 On the doctrine of common law conspiracy as so developed and directed, see particularly 
the rulings of Mr. Justice Erie in Rex v DuffieU (5 Cox’s Criminal Cases at p. 431) and 
Rex v Rowlands (ibid, at p. 462). 

5 Trade Union Act (34 and 35 Viet. c. 31); Conspiracy and Protection of Property Act (38 
and 39 Viet. c. 86); Trade Union Act Amendment Act (39 and 40 Viet. c. 22). 

6 South Australia was the first to move, her Parliament enacting adopting measures in 
1876. New South Wales followed (1881), and then the other colonies — Victoria (1884 
and 1886), Queensland (1886), Tasmania (1889), and Western Australia (1900). 
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even though, as yet, they had made no serious attempt to recruit from the “black 
coat”, or “white collar”, occupations — i.e., such categories as clerks, journalists, 
school teachers, bank officials, shop assistants, musicians and actors. The outlook 
of these non-manual workers was essentially middle-class, with all the bourgeois 
dislike and distrust of economic association, and prejudice against uniformisation. 
They could afford to remain aloof from the trade union movement because 
they had contrived to escape, thus far, the economic pressure that compels men 
to a co-operation and corporate activity. Summed up, trade unionism can he 
said, by the year 1890, to have become, nevertheless, firmly established in 
Australia. 

2. The Acceptance of Authoritative Control in Industrial Relations 

The* efficacy of a trade union in its negotiations with employers depends 
largely on two factors, namely — (a) the quantum of its financial resources and 
membership, and (b) the extent to which it is representative of the employees 
in the industry. In order to enhance their bargaining and fighting strength, the 
Australian trade unions demanded that none but their own members should be 
engaged or retained in employment, so long as union labour was available. 
Compliance with the demand would, in substantial measure at least of course, 
have the effect of compelling those workers who had hitherto stood apart to 
join a union, and the unions would profit further by the fortification and rein- 
forcement of their revenues from the new flow of subscriptions and levies. The 
demand for exclusion was refused. Employers, in demurring,' took their stand 
on the right of free selection — i.e., the liberty, to these days unchallenged, to 
choose, without reservation or encumbrance, the person whom they considered 
most suitable for the job, regardless of the consideration of his union connections. 
This was the clear-cut issue on which the great strikes of 1890 were fought. 
“The ostensible causes of these disputes were now one tiring and now another, 
but behind them all was the determination of the trade unionists not to work 
with non-unionists, and to exact from employers the recognition of the unions 
as the only channels of communication between master and men in the event 
of a labour dispute arising. The majority of the masters resisted these claims and 
insisted on their right to deal with their individual workmen or their workmen 
as a body without the intervention of a third party, and to employ any person 
offering his services, whether he was a unionist or not. In effect, the struggle was 
as to whether trade unionism was to be made compulsory upon all workmen”. 7 
The matter constituted, it will be realised, a principle that was vital in its signifi- 
cance to both employers and employees. 

In the clash the unions were completely defeated, and they were destined 
7 T. A. Coghlan, Labour and Industry in Australia , Vol. Ill, p. I59r. 
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shortly to suffer further calamity in the very severe business depression of 1893. 
Funds, already dangerously depleted in the long and exhausting industrial con- 
test, were reduced almost to vanishing point when the financial crisis took its 
toll of employment, and made it impossible for many workers to keep up their 
membership dues and payments. 

It was not, however, for the unions alone that the grim and bitter events 
of the struggle of 1890 gave reason for heart searching and reflection. Up to that 
time, there had been no great employer-employee troubles or collisions in 
Australia to cause interference or dislocation in industry on any large scale, or 
to introduce any real hardship or confusion into die lives of the general body of 
the people. Collective agreements between employers and employees had, for 
the most part, been observed with slight justification for complaint from either 
side. There had been little In the story of Australian industrial relations to 
stimulate the interest, or excite the imagination, of die general mass of citizens. 
But the stoppages of 1890 were in die nature of a widespread upheaval in 
industry whose paralysing effects were, by no means, confined to the parties in 
dispute. They were, too, accompanied by violence. All members of the com- 
munity became concerned or affected in some way or other, suffering loss and 
inconvenience in at least the matters of transportation and communication. 

The question suggested itself: Could not matters in issue between employers 
and employees be resolved or settled without recourse to force that involved 
misery and distress to the workers, and wastage and annoyance to the community 
in general? Was there no place in the field of industrial relations for the gentler 
and saner operation of the law? Could there be no departure from the prev ailin g 
doctrine of laissez-faire? Were legislatures and governments to continue in 
their attitude of apathy and detachment, or even studied disinterestedness, in 
industrial estrangements and conflicts, to be stirred only to repressive action 
when strikers, in their desperation, should infringe the public peace by die 
perpetration of actual violence? 

The country found its answer to this profound questioning, but only as the 
decade was drawing to a close, and by dint of grave and careful thought. A bill 
which Mr, Griffith (later the first Chief Justice of the High Court of Australia 
and who, as such, played a very important part in the interpretation of Australian 
industrial law) introduced into the Queensland Parliament in 1890, declaring it 
to be “the duty of the State to make provision by positive law for securing the 
proper distribution of the net products of labour”, was rejected. Mr. C. C. 
Kingston’s Industrial Disputes Settlement Bill of the same year, too, which had, 
as its object, “compelling parties to industrial disputes to refer their differences 
to a tribunal in whom the public had confidence”, suffered a similar fate in the 
South Australian Legislature. The Report of a New South Wales Royal Com- 





mission of 1891, although it affirmed the principle that the State “has a right in 
the public interest to call upon all who are protected by the laws to conform to 
any provision the law may establish for settling quarrels dangerous to the public 
peace’ V stopped short at recommending the institution of a board to practise 
conciliation as a method for terminating those quarrels. The Victorian Parlia- 
ment, however, in 1896 gave some tangible and concrete expression to the 
awakened interest in the social problem by adding a further chapter to the story 
of nineteenth century humanitarian and philanthropic reform. This was the 
enactment of a new Factories and Shops Act making provision for the establish- 
ment of wages boards, empowered to fix legally binding minimum wage rates 
in four factory industries in which sweating was notoriously rife — viz., the 
clothing trade, the furniture trade, the boot trade and the bread baking trade. 

By two years later the answer was definite and apparent. In 1898, Mr. H. B. 
Higgins (in after days the second President of the Commonwealth Court of 
Conciliation and Arbitration) succeeded in inducing the Federal Convention, 
albeit a proposal to the same general tenor had been rebuffed at the Conventions 
of 1891 and 1897, to insert in the draft Commonwealth Constitution, the 
provision which now stands as placitum xxxv of Section 51, and invests the 
Commonwealth with a share of power in the prevention and settlement of 
Australian industrial disputes. 8 

In those years of reflection culminating in this acceptance of State regulation 
in industry, none had given more serious and anxious consideration to the 
implications of the problem than the leaders of organised labour, both political 
and industrial. For the class for whom they spoke there was, of course, so much 
at stake. Although its use had brought failure and disappointment in the struggle 
of 1890, they were naturally reluctant to abandon a weapon which, after all, 
represented to the world at large at the time the most powerful means available 
to the workers for the enforcement of their rights. That instrument, the strike, 
is a cudgel of self-help, to be brandished and wielded against an employer at any 
time and at any place. But self-help and authoritative control are incompatibles, 
and the labour leaders knew that they could not have it both ways. There is no 
place for direct action in the scheme of compulsory arbitration. A union cannot 
reasonably ask for the right to approach an arbitrator, concurrently with the 
retention of the right to summon, aid or abet a strike. Renunciation of resort to 
the strike is thus expected from unionism when it signifies a willingness to accept 
authoritative control in industrial relations, as its surrender is the logical accom- 
paniment to actual submission to that control. But, strongly as the case for State 
regulation might be presented, there lingered in the minds of labour intellec- 

s Offictal Record of the Debates of the Australasian Federal Convention: Third Session, Vol. I, 
pp. 180-215. 
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tuals doubts as to the precise effects that its application would have on the lives 
and interests of wage-earners. There was the fear — far from groundless in men 
who had seen a good deal of the nineteenth century— that the State’s approach 
to industrial problems would continue to be bourgeois and static, and, therefore, 
discouraging and obstructive to the forwardism that embodied the fullest 
measure of social justice. The fear was, to some extent, allayed and even dispelled 
in some by the experience in New Zealand where, under legislation passed in 
the year 1894, compulsory arbitration had been adopted. The tribunal established 
in that country showed that an authority could be found to deal with employer- 
employee relationships without betraying middle class sympathies and pre- 
judices. Nevertheless, for many of the Australian trade union leaders — in spite 
of a measure of assurance derived from the knowledge of events thus o close at 
hand — compulsory arbitration remained a field largely untrodden, vague in the 
outlook, and with uncertainties that held out possibilities of real danger. It is not 
surprising, therefore, that their attitude to the problem of State control, even 
for some years after the disastrous early ’nineties and the receipt of favourable 
news from New Zealand, was essentially one of caution, exploration and 
hesitation. But, if the mental developments denoting the change were slow and 
gradual, they did, however, prove to have been thorough. 3 * * * * * 9 

In 3:901, there was passed the first measure in Australia that can be said to 
provide for anything like a comprehensive scheme of regulation of industrial 
relations — the New South Wales Industrial Arbitration Act. Three years later, 
the Federal Parliament enacted far more important legislation — the Common- 
wealth Conciliation and Arbitration Act. Other States pursued the course of 
introducing law into the field of employer-employee relationships. Victoria 
amplified the powers of her wages boards to reach, in time, far beyond that of 
determining a minimum wage. These authorities now, regulate remuneration 
generally, and they also deal with hours of labour and other conditions of 
employment, except preference to unionists. Their number has grown to 191, 
and they cover all factory trades and industries of importance. 

3. The Sacrifice made hy the Unions 

It is generally agreed that the operation of authoritarian control in industry 
has conferred substantial benefits upon the workers in Australia. For what has 

been gained, however, the unions have had their price to pay. The rights and 

privileges of unions registered under the Commonwealth Conciliation and 

Arbitration Act 1904 — 1934 have been affected in three main respects, viz., — (i) 
in respect of their own self-government, (ii) in respect of their relations inter se, 

and (iii) in respect of their relations with employers. In the three chapters 

9 And see generally W. S. Jevons, The State in Relation to Labour , p. 157. 
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immediately following, the nature of the surrenders to which the unions have 
been committed by an adherence to the system of Commonwealth industrial 
arbitration is indicated in broad outline, and some attempt is made to show that 
the advantages that accrue from registration more than compensate for the 
disadvantages that may be said to attach to it. The view is taken, therefore, that 
the unions showed wisdom and foresight in the decision to seek regulation in 
industry, and that they have much to lose should they discontinue in their faith 
in it. 

As a generalisation, it may be stated that much the same conditions obtain 
as the result of registration effected under the industrial arbitration legislation of 
the States as under that of the Commonwealth. But, in four only of those States 
has industrial arbitration, strictly speaking, been adopted — viz., New South 
Wales, Queensland, South Australia and Western Australia. However, in Aus- 
tralia, the expression “industrial arbitration * is employed to include the activities 
of Victorian and Tasmanian wages hoards, although the method of those bodies 
is fully legislative as distinct from arbitral. A wages board does not perform the 
function of an arbitrator in a dispute that has arisen in industry. On the other 
hand, an industrial court acts — at least formally — as an arbitrator where employ- 
ers (organised or otherwise) and organised labour are involved in disputes. 
Unlike that of a wages board, the jurisdiction of an industrial court is founded 
on a dispute. It will be seen, therefore, that the trade union — and to a lesser 
degree the employer organisation — is an integral in labour arbitration, whereas 
it is not essential in the scheme of wages boards. 

Because of the relatively unimportant part played by the unions and 
employer associations as aids and supports in the arrangement for legal industrial 
control in Victoria and Tasmania, no provision is, in fact, made for their regis- 
tration by the legislation under which these boards have been instituted — -viz., 
the Victorian Factories and Shops Act 1928-1945, and the Tasmanian Wages 
Boards Act 1920-1945. The sacrifices demanded of the unions by reason of the 
resort to industrial regulation in these States are not so severe as in the four 
other States, but, of course, unions in the two States in question incur the full 
obligations to the extent to which they elect to become registered organisations 
under the Commonwealth Conciliation and Arbitration Act 1904-1934. 


i 





Chapter XIX 


COMMONWEALTH LAW AND THE SELF GOVERNING RIGHTS 
OF TRADE UNIONS 

i. The Requirement as to the Rules of a Union 

B Y virtue of Section 55 of the Act, any association of not less than one 
.hundred employees of, or in connection with, any industry or engaged 
in any industrial pursuit or pursuits is entitled, in certain circumstances, 
to registration as an organisation. The Section came in for early challenge, hut 
its validity, along with that of other provisions of the original Act of 1904 
relative to the registration of associations as organisations, was upheld by the 
High Court in the Jumbunna Case as being incidental to the powers conferred 
upon the Parliament under the Constitution. 1 This Court was of the opinion 
that the collective grouping of labour was essential for the purposes of the Act, 
and drat the presence of these provisions was necessary to the effective operation 
of the Act. 2 An association or union making application under this Section may 
be either industry or craft in structure, for Section 4 of the Act defines industry, 
for purposes of the Act, to include callings and crafts of employees as well as 
businesses and undertakings of employers. 3 “An industry”, said Chief Justice 
Latham in the Municipal Officers Case , “can be described from the point of view 
of the employer, that is, of the enterprise which the employer conducts, or from 
the point of view of the employee, that is, of the craft, calling or vocation which 
the employee follows. Thus, timber-yards, tanneries and soap and candle works 
may all employ engine-drivers. From the point of view of the employers, the 
industries would be described as mining, timber-working, tanning, soap and 
candle manufacture. From the point of view of the employees, their industry 
would be described as the industry of engine-driving.” 4 Moreover, since regis- 
tration is open to an association of employees organised by reference to the 
x <5 C.L.R., p. 309 (1908). 

2 And see the judgment of Isaacs J. (as he then was) in Edgar and Another v Meade, 2 3 C.L.R., 
at p. 44. 

3 The High Court decided, in 19 1 1, in the Engine Drivers and Firemen Case, that a craft union 
was incapable of registration as an organisation under the Act — 12 C.L.R., p. 398. Industry 
within the meaning of the Act, the Court laid down, denoted some collective enterprise 
in which employers and employees were engaged with the object of producing or dis- 
tributing commodities. The expression “industry”, it ruled, did not cover persons 
occupied in some vocation, calling or handicraft whose services might be spread over 
numerous industries throughout the country. Its view was that the Act did not contemplate 
the regulation of wages and hours of labour of persons by reason of the fact that they were 
engaged in the same vocation — e.g., engine drivers employed in different enterprises. In 
consequence of this' decision the Act was amended by Act No. 6 of 1911, and the p resen r 
provision substituted. 

4 Argus Law Reports, Vol. L, at p. 120. 
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callings that they pursue, although they follow them in enterprises of differing 
industrial character, the fact that the rules of an applicant union make eligible 
for its membership persons in a wide and varied range of occupations, without 
any common characteristic, constitutes no objection to registration. And so the 
High Court upheld the validity of the registration accorded to a union in con- 
nection with an industry styled “The Local Government Municipal and Statutory 
Corporations Industry”, the union comprising employees in a heterogeneous or 
conglomerate body of occupations such as town and shire clerks, surveyors, 
architects, engineers, accountants, valuers, clerks, typists, stenographers, foremen, 
overseers and collectors. 5 

As a preliminary to registration, the rules of the association must conform 
to specified standards set out in Schedule B of the Act, and in Clause 6 of the 
Conciliation and Arbitration Regulations issued under the Commonwealth 
Conciliation and Arbitration Act 1904-1928 (Statutory Rules 1928 No. 81 as 
amended from time to time). 6 The requirements of the Regulations are, how- 
ever, practically coincident with the content of Schedule B. Under Clause 15 of 
die Regulations, furthermore, the Registrar is forbidden to register the associ- 
ation unless he is satisfied (a) that it is a voluntary and bona fide association; (b) 
that it is an association for furthering or protecting the interests of its members; 
and (c) that it is not wholly or partially formed, organised, supported, main- 
tained, or conducted, directly or indirectly, for the purpose, or with the view, 
of opposing, injuring, or prejudicing the interests of employers or employees, 
as the case may be, whose interests it purports to represent, further, or 
protect. From this, it can be seen that he is directed to refuse registration 
where he has reason to believe that the applicant is, in some sense, sham or 
spurious — e.g., a trade union substantially under the influence of employers. 
But, even if all the requirements adverted to are satisfied, it is still, under 
Section 59 of the Act, the duty of the Registrar, unless in all the circum- 
stances he thinks it undesirable so to do, to refuse. to register any association as 
an organisation if an organisation, to which the members of the applicant 
association “might conveniently belong”, has already been registered. Once an 
association is registered, none of its branches is capable of independent registra- 
tion. Early records of the Court do disclose, as a matter of fact, instances of 
State branches of a Federal trade union being registered under the Act, but 
these branch registrations appear to have become merged in the subsequent 
* Municipal Officers Case, Argus Law Reports, Vol. L, p. 1 19. 

6 These Regulations were made by the Governor-General under power vested in him by 
Section 92 of the Act. The amendments to Statutory Rules 1928 No. 81 are as follows — 
Statutory Rules 1929 No. 28; Statutory Rules 1930 Nos. 97 and 101; Statutory Rules 
1931 No. 118; Statutory Rules 1938 No. 88; Statutory Rules 1939 No. 63; Statutory 
Rules 1940 No. 92; and Statutory Rules 1943 Nos. 18 and 270. 
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registration of the Federal union itself. A case in point is seen in the history of 
the Australian Boot Trades Employees Federation. 

From any decision of the Registrar an appeal lies, for Section 17 of the Act 
empowers the Court to review, annul, rescind or vary any of his acts or decisions 
in any manner that it deems fit. The power, however, is not construed by the 
Court as warranting the substitution of its own discretion for that of the Regis- 
trar, or in any other way interfering with his decision where it is satisfied that 
the discretion has been exercised in a proper manner, and that no misunder- 
standing of the law or of any material fact has been shown. The Court may be 
inclined to take a different view of the merits of a particular application for 
registration, but it is not its practice, by reason of that fact alone, to disturb the 
decision of the Registrar. 7 

In the application of the provisions of the Schedule and of the Sections of 
the Act, it can be said that no real obstacles have impeded the legitimate aspira- 
tions of any association of workers who seek the benefit of a Court award. Both 
the Registrar and the Court have demonstrated a desire that, to the extent that 
the law permits, all employees shall have access to the Court through an . 
organisation with the minimum of expense and irritation to themselves. 

Under the requirements of the Schedule, and of the Regulations, the 
applicant for registration must show, inter alia, that its affairs are regulated by 
rules which specify — (1) the industry in connection with which it is formed, 
and (2) the purposes for which it is formed, and the conditions of eligibility for 
membership. Its rules must also provide for the following matters — 

(a) the election of a committee of management of the organisation, and of its 
branches, and of officers of the organisation, and of its branches, under a 
system of voting which makes adequate provision for absent voting; 8 

(b) the powers and duties of the committees and of officers; 

(c) the manner of summoning meetings of members and of the committees; 

(d) the removal of members of committees and of officers; 

(e) the control of committees of organisations by the members of the organ- 
isations, and the control of committees of branches by the members of the 
branches; 

(f) the mode in which industrial agreements, and other documents, may be 
executed by or on behalf of the association; 

(g) the power of bringing industrial disputes before the Court; 

(h) the times when, and terms on which, persons shall become, or cease to be, 
members; 

7 And see the remarks of Judge Kelly in the Printing Industry Case, 49 C.A.R., at p. 303; 
and in the Process Engravers Case , 49 C.A.R., at p. 507. 

8 The condition in reference to absent voting is usually satisfied by a provision in the rules 
that members may cast their votes by a postal ballot. 
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(i) the mode in which the property is to be controlled, and the funds invested; 

(j) the yearly or other more frequent audit of the accounts; 

(k) the conditions under which funds may he disbursed for ordinary and extra- 
ordinary purposes ; 

(!) the keeping of a register of the members arranged, where there are branches 
of the association, according to branches; 

(ni) the office of the association and of each of its branches; 

(n) the repeal and alteration of, and addition to, the rules. 9 

The Schedule and the Regulations further expressly provide, however, that 
the rules of the association applying for registration may make provision for 
any other matter not contrary to law. In this way, an association may be registered 
which is not entirely industrial in its aims and constitution, although the Court 
is concerned with industrial matters alone. The purposes for which an association 
is formed, and which it seeks to achieve, are often multifarious. Some of its 
objects may be in respect of industrial relations, while others are totally 
extraneous — they may be social, political, recreative, artistic, or they may be 
in the nature of insurance benefit. “The Statutory Regulations were evidently 
so framed”, said Dethridge C.J. in O’ Carroll's Case , “because there were or will 
be many associations suitable for registration whose objects extend to non- 
industrial matters and it was not desired to compel such associations to abandon 
those other objects if they sought registration”. 10 

In Australia, only under a New South Wales statute does the law discrim- 
inate between the political and non-political disbursements of a union. In that 
State, as in Great Britain, union payments for political purposes — e.g., to finance 
Parliamentary candidatures — must be made from a separate fund, and there is 
no obligation upon a member of a union to contribute to that fund. Common- 
wealth law and the law of the remaining States, on the other hand, draw no such 
distinction, so that a union is at liberty to appropriate moneys for political 
objects from general revenue. Allocations, however, to an external cause, 
political or otherwise, with which some of the members of a union are in 
disagreement, constitute a consideration which the Registrar would be prepared 
to take into account in an application by those dissatisfied for the registration of 
themselves as a separate organisation. Recent decisions are favourable to the 
view that, in such circumstances, the union would cease to be a registered 
organisation to which the objecting members “might conveniently belong”, 

*See Schedule B of the Act and Clause 6 of Statutory Rules 1928 No. 81 as amended by 
Clause 1 of Statutory Rules 1940 No. 92. And see also the Printing Industry Case , 47 
C.A.R., p. 590. 

10 O y Carroll v The Australian Journalists Association, 39 C.A.R., at p. 320. The learned judge 
had said, in the National Union of Railway men Case , that “the legislature has recognised 
that registered organisations may, in addition to their activities within the purview of 
the Act or the Court, have political objects or policies” — 32 C.A.R., at p. 450. 
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within, the meaning of Section 59 and that, accordingly, they should be entitled 
to independent representation before the Court. 

Under Section 56 of the Act, a judge may allow an association applying 
for registration to adopt any rules as part of its rules to enable it to comply with 
the prescribed conditions. There is little judicial comment upon this section, but 
it would appear, as Mr. Deputy-President Webb said in the Colliery Mechanics 
Mutual Protective Association Case , that it vests a “very special power” in the 
Court, to be exercised “with much caution”. 2 * * * * * * * * 11 The learned Deputy-President 
regarded the Section as contemplating a case in which a condition required had 
been omitted, by some inadvertence, from the rules of the applicant association. 12 
It seems clear enough that the Court would not permit the provision to be used 
as a means of introducing amendments, or additions, into the constitution of an 
association that exceed the demands made by the Schedule and the Regulations. 
The Court would not, as Judge Kelly said in the Printing Industry Case , grant the 
power to adopt any rules that would alter the “nature or identity of the associ- 
ation, its apparent aims or purpose”. 13 A proceeding under Section 56 is purely 
ex parte , so that an objector to the application for registration under Section 55 
has no right to be heard when a matter under Section 56 is being dealt with. 
For, even if the application for permission to alter under Section 56 be successful, 
the Registrar has still to give his decision upon registration under Section 55 as 
to the application as amended, and in the latter proceeding, objection to the 
registration can duly be taken. 14 

2. The Provision for Change in the Name, Membership , etc., of a 
Registered Organisation 

Section 58 A enables a change to be effected in the name of a registered 

organisation, or in the conditions of eligibility for its membership, or in the 

description of the industry in connection with which it is registered. Before, 

however, recording any such alteration in the register and upon the certificate 

of registration, the Registrar has a discretion to consider the expediency of 

permitting any such step. 15 He would probably demand to be satisfied that new 
circumstances or facts of a sufficiently important nature to justify a change had 

arisen since the constitution was settled. 16 In dealing with an application under 

the Section, he apparently, too, would apply the principles laid down in Section 

59 of the Act 17 It was under Section 5 8 A, that the Australian Workers Union 

U 2I C.A.R., at p. 745. 12 Ibid at p. 745. 

13 47 C.A.R., at p. 592. ^Ibid., at p. 591. 

15 See the Sulphide Corporation Ltd. Case , 25 C.L.R., p.9. And see also the Liquor and Allied 

Trades Employees Case , 12 C.A.R., p. 652. 

16 See the Journalists Case , 21 C.A.R., p. 595. 

17 See the Liquor and Allied Trades Employees Case , 21 C.A.R., p. 531. 
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made application to die Court for permission to change its conditions of eligibility 
for membership so as to include all employees engaged in the processing of 
eucalyptus oil, and that the Amalgamated Engineering Union sought the Court’s 
sanction to remove the limitation of its membership to male workers so that 
women could be enrolled. 

Occasionally, it is found that an organisation, by an alteration of its rules, 
has produced disparity between the register book of the Court and its own 
constitution in relation to the description of the industry in connection with 
which it is registered. The disagreement, or lack of precision, has led to difficulties 
such as Mr. Justice Higgins encountered in the Saddlery and Leather Workers 
Casey 18 and Mr. Deputy-President Webb had to face in the Timber Workers 
Case 19 Obviously, since the constitution is merely die product of union rules, 
any provision in that constitution is powerless to enlarge, or alter in any way, 
the description of the industry as it appears in the records of the Court. 20 The 
discrepancy, however, can be cured by an application under Section 58A of the 
Act, which enables a change to be effected, either in the constitution, or in the 
official entry, or in both. 21 While it is apparendy settled law that the jurisdiction 
of the Court, when invoked by an organisation, is limited by an industry, it has 
never been authoritatively decided, as Mr. Deputy-President Webb pointed out 
in the Timber Workers Case, whether the industry in respect of which the Court 
at the suit of the organisation has jurisdiction is the industry in respect of which 
the organisation is formed, or the industry in respect of which it is registered. 22 
The view of the learned Deputy-President was that the jurisdiction of the Court 
is governed by the industry in connection with which the organisation is 
formed. 23 To avoid doubts and uncertainties, and to remove possibilities of 
future disappointment, it would seem desirable, therefore, that where such a 
situation of inconsistency is exposed, steps should be taken to ensure that the 
description of the industry in respect of which the organisation is registered 
coincides with that of the industry in connection with which it is formed, and 
that an identity is established in the register and the constitution as to the 
description of the industry. 

3. The Duties of a Registered Organisation 

A registered organisation is under a duty to keep records as follows — (a) a 
list of its members showing their names, the dates upon which they became 
members, and their postal addresses and any changes of those addresses; (b) a list 

18 n C.A.R., p. 503. 19 i8 C.A.R., p. 325. 

20 Storemen and Packers Case , 22 C.A.R., at p. 784. 
n Storemen and Packers Case , 18 C.A.R., p. 813. 

22 Timber Workers Case , 22 C.A.R., p. 778. 

2S See the Liquor and Allied Trades Employees Case , 21 C.A.R., at p. 534. 
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of the names, postal addresses and occupations of its committee of management, 
of its officers and of every person holding, whether as trustee or otherwise, 
property of the organisation or property in which the organisation has any 
beneficial interest; (c) a list of the branches of the organisation showing the 
name under which each branch is carried on, the situation of the registered offices 
of the branches, and the names and addresses of the officers of the branches 
respectively; and (d) an account in proper form of its receipts and payments, 
and of all its funds and effects. 24 Similar duties are imposed on the branches of 
an organisation. 25 

The records, indicated in the previous paragraph as (b) and (d), must be 
filed with the Registrar of the Court once in each year by every organisation or 
branch of an organisation; 26 that, identified as (c), is to be filed in the month of 
January in each year; 27 and that, distinguished as (d), is to be filed within 14 
days of the periodical audit of the accounts. 28 The rules of organisations, and 
of all branches of organisations, are to be lodged with the Registrar. 29 Every 
organisation, or branch of an organisation, is further under a duty to appoint 
annually a competent person as its auditor, and the report of this auditor of its 
accounts must be filed within 14 days of its date. 30 The list of members of an 
organisation is open to inspection at the office of the organisation by any person 
authorised by the Registrar. 31 

Within fourteen days after any alteration has been made in the rules of an 
organisation or branch, the organisation or branch is directed to forward to the 
Registrar two copies of the alterations, verified by the statutory declaration of 
the secretary of the organisation or branch, as the case may be. 32 The alteration 
is, by virtue of Section 58C of the Act, without validity until it is registered. 
This Section imposes a duty on the Registrar, before accepting any alteration, 
to satisfy himself that the alteration is not in conflict with the Act, or the Regula- 
tions, or with any order or award of the Court. He must also be satisfied that 
the amendment to the rule was effected by the proper rule-making authority of 
the organisation in a manner not irregular under the rules of the organisation. 33 

Within the same time, too, after a change has taken place in the members 
of the committee of management, officers of an organisation or of any branch, 

24 See Section 72 of the Act and Clause 20 of Statutory Rules 1928 No. 81. 

25 See Section 72 of the Act and Clauses 21 and 22 of Statutory Rules 1928 No. 81. 

26 See Section 72 of the Act. 

27 See Clause 26 of Statutory Rules 1928 No. 81. 

28 See Clause 24 of Statutory Rules 1928 No. 81. 

29 See Schedule B of the Act and Clauses 6, 27 and 29 of Statutory Rules 1928 No. 81 . 
30 See Section 72A of the Act and Clause 24 of Statutory Rules 1928 No. 81. 

31 See Section 72 of the Act. 

32 See Clause 29 of the Regulations. 

33 See McPherson and Another v Australian Institute of Marine and Power Engineers, 32 C.A.R., 
P- 7 i* 
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the organisation or branch, as the case may be, must send to the Registrar a 
statement of the change. It is further provided that there shall accompany the 
statement a compete list of the names, postal addresses, and occupations of the 
committee of management, officers and of every person holding, whether as 
trustee or otherwise, any property of the organisation or branch, as the case 
may be, or in which the organisation or branch has a beneficial interest. 34 

4. The Power of the Court to Disallow Union Rules 

Under Section 58D of the Act the Court is empowered, upon its own 
motion or upon application, to disallow any rule of an organisation which, in 
its opinion— (a) is contrary to law, or to an order or award; (b) is tyrannical or 
oppressive; (c) prevents, or hinders, members of the organisation from observing 
the law,*or the provisions of an order or award; or (d) imposes unreasonable 
conditions upon the membership of any member, or upon any applicant for 
membership. 

The cases show that the Court is not prepared to disallow a rule as tyrannical 
or obnoxious, merely on the ground that it is broad or general in its language, 
that it confers discretionary powers on the executive, or that it is capable of 
being directed to oppressive, improper or mischievous ends. The Court acknowl- 
edges the impossibility of enumerating or specifying in a serviceable rule all the 
justifiable causes for its exercise, and it is confident that, under appropriate 
sections of the Act, abuses of a rule can be adequately dealt with. 35 Thus, it does 
not object to a rule that enables a union or its executive to punish or discipline 
members for reasons undefined in the rules. 36 In principle, it can be said to have 
rejected rules that restrict members in their liberty of action without proper 
reason, or that interfere unwarrantably with their freedom of expression, or 
that in some other way constitute an unnecessary violation of their natural rights. 

Thus, it disallows a rule that provides that all employment must be under- 
taken through the secretary of the union, on the ground that opportunities to 
obtain employment, consistent with reasonable union obligations, could thereby 
be lost to members. 37 It declines a rule that compels a member to refuse to work 
with those who are not financial members of the union by reason of the fact 
that he may, by its observance, be forced to break his contract of employment 
with an employer. 38 It rejects, as unduly restrictive, a rule that requires members 
34 See Clause 23 of the Regulations. 

35 If a rule is oppressively administered so as to bring the complaint within Section 38D or 
Section 60 of the Act, the organisation may, if sufficient cause be shown, have its award 
cancelled or suspended, or be itself deregistered. 

36 See Musicians Union of Australia v J. C. Williamson Ltd. and Others , 27 C.A.R., at p. 1145. 
37 Morgan and Another v Australian Hairdressers, Wigmakers, and Hairworkers Employees 
Federation, 31 C.A.R., at p. 402. 

^Musicians Union of Australia v J. C. Williamson Ltd. and Others , 27 C.A.R., at p. 1143. 
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not to enter into contracts of employment without the approval of the secretary 
of the -union previously obtained, or that requires that all contracts of employ^ 
ment made by a member shah contain a clause subjecting the employee to union 
rules . 39 Similarly, a rule is not permissible that requires a member to notify the 
secretary of the union of details of the engagement before it is accepted . 40 If, 
however, this rule were amended to read that the notification should be made 
within some short time after the engagement, then the Court would approve . 41 
It also approves of a rule requiring a member to notify a prospective employer 
that he is a member of the union . 42 It would probably accept a rule directed 
against the employment of operatives arriving from overseas countries, where 
the intention was a reasonable protection of the members of the union against 
the effects of a crowding of the local labour market . 43 It permits a rule to the 
effect that remuneration in any way new, and not provided for by an award of 
the Court, is a matter for arrangement between the union and the employer, 
and not between the member immediately concerned and the employer . 44 

But it disapproves of a rule, drawn in wide terms, prohibiting, under pain 
of expulsion, the divulging of union business that covers harmless and innocent 
statements by a member about a trifling routine matter of the union’s affairs . 45 
It admits, nevertheless, the desirability and the propriety of some rule to protect 
the legitimate interests of an organisation from injury by publicity . 46 It would 
not allow a rule which, in its opinion, imposed an inordinately high entrance 
fee for membership of the organisation . 47 It objects to a rule of such a kind as 
clothes a local committee of management with the power to impose fines on 
members, or to expel them if found guilty of charges, where no provision is 
available for an appeal against the penalty . 48 The following rule, too, offended 
as placing, in the Court’s view, unjustifiable limitations upon a member’s power 
to resign — “A person shall not cease to be a member of the Union unless he 
shall have given at least three months’ written notice to the Secretary of his 
Branch, and have paid all fees and dues owing by him, in advance, to the Union. 
No notice of resignation shall be entertained unless the member wishing to 
resign is financial according to the rules at the time such notice is given, and he 
shall state his reasons for severing his connection with the Union. Notwith- 
standing the giving of the notice of resignation a person shall not cease to be a 
member if any of the reasons given by him are untrue” 49 
Z9 lbtd at pp. 1143, 1144. i0 Ibid., at p. 1144. 

41 Musicians Union of Australia vj. C. Williamson Ltd. and Others , 27 C.A.R., at p. 1144. 

*Hbid. iZ Ibid. t at p. 1142. u Ibid at p. 1144. 

iS Lanev Australian Workers Union, 39 C.A.R., p. 322. M Ihid. 

47 Marine Cooks , Bakers and Butchers Association of Australasia Ex parte Snell and Others , 27 
C.A.R., p. 43- 

48 Morgan and Another v Australian Hairdressers , Wigmakers, and Hairworkers Employees 
Federation , 31 C.A.R., at p. 402. 

i9 Presland and Another v Electrical Trades Union of Australia , 39 C.A.R., p. 326. The rule 
quoted was Rule 42 of that organisation. 
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Three reasons were given by Chief Judge Dethridge in disallowing this 
rule. In the first place, it was “contrary to law” within the meaning of Section 
58D of the Act, in that it attempted to deprive a member of an organisation of 
his right, under Section 61 of the Act, to resign at once and without complying 
with any conditions, if he accepted employment in an industry other than that 
which was represented by the organisation. In the second place, it was “oppres- 
sive” within the meaning of Section 5 8D, to the extent that it prevented a worker 
who, at the time of giving notice, was unable to pay all arrears due and also 
prospective dues for the three months after that notice, from escaping future 
liabilities that would continue to accumulate as long as he retained his member- 
ship. The High Court had already held, in the Sawmillers Case , that such a 
circumstance amounted to a “manifest injustice”. 50 In the third place, it was 
“oppressive” within the meaning of Section 58D, in that it required a statement 
of a members reasons for desiring to leave an organisation 'to which he was 
under no legal obligation to belong. 51 

5. The Power of the Court to Direct the Observance of Union Rules 
Under Section 58E of the Act, the Court, upon complaint by any member 
of an organisation, is empowered to make an order giving directions for the 
performance or observance of any of the rules of the organisation by any person 
who is under an obligation to perform or observe those rules, and failure to 
comply with these directions makes the person guilty of an offence. The Section 
is not to be found in the original Act of 1904, and, on that account, was not 
subject to the High Court’s scrutiny in the Jumbunna Case ; 52 it was inserted in 
the consolidated Act by amending legislation No. 18 of 1928. It was impeached 
in the Clerks Case in prohibition and appeal proceedings, but the High Court 
held that the provision was a valid exercise of the power conferred upon the 
Commonwealth Parliament by Sections 76(h) and 77(1) of the Constitution. 63 
In this case, it was also decided that the Section relates to the rules of a branch of 
an organisation as well, by reason of the fact that the rules of an organisation 
comprise both the rules of the organisation and those of its branches. 54 

It need not be shown that the originator of a proceeding under the Section 
represents other members of the organisation; that he has a proprietary interest 
50 i5 CX.R., p. 308, particularly at p. 315 (per Griffith C.J.). 

^For further illustrations of the Court’s interpretation of the Section, see Anderson and 
Another v Australian Workers Union, 36 C.A.R., p. 592; Amalgamated Society o f Carpenters 
and Joiners of Australia v Amalgamated Society of Carpenters and Joiners of Australia , Victorian 
Branch , 38 C.A.R., p. 91; Watson v Amalgamated Society of Carpenters and Joiners of 
Australia , 27 C.A.R., p. 1062. 

S2 6 C.L.R., p. 309. And see p. 17 6 supra . 

58 Argus Law Reports, Vol. LI, p. 245. 

34 And compare the judgment of Isaacs J. (as he then was) in Edgar and Another v Meade , 23 
CX.R., at p. 44. 
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at stake; that the rule in respect of which the complaint is made confers a benefit 
or advantage upon him; that he has suffered damage as the result of a breach of 
'the rule; or that the complaint affects a matter of internal management not 
under the control of the majority, or not capable of being dealt with under the 
rules of the organisation . 55 The power to intervene for the determination of a 
controversy, bestowed upon the Court by this Section, has been invoked on 
quite a number of occasions — mainly, the outcome of disputes within the 
organisation as to the conduct of elections of office bearers , 56 or the opening of 
new branches of the organisation , 57 or the closing of a branch , 58 or the making 
of contributions . 59 But, from a desire to interfere as little as possible in the 
management of union affairs, and to discourage any frequency of applications 
that might serve to render administration of the organisation difficult or even 
impracticable, the Court has always been slow to act. Thus, it is strongly disposed 
to refuse an order where the officials of an organisation are proceeding upon an 
interpretation of a rule that is not shown to have been taken otherwise than 
honestly, and in good faith, for the benefit of the union, even though it is not in 
conformity with the construction that the Court itself would be prepared to 
place upon it. Of course, as Chief Judge Dethridge pointed out in Newberry s 
Case , any extravagant or fantastic reading of a rule by officials is evidence of a 
lack of good faith on their part . 60 

The Court, too, is careful to protect the Section against those who seek to 
exploit it as a means of determining their domestic squabbles. There must be, as 
Judge Beeby (as he then was) said in Chapman v Sear and Others , “some element 
of public interest in the matters in issue” to justify the Court taking action . 61 If, 
however, the dispute in question arises out of allegations of fraud, or of other 
serious misconduct calculated, in the Court’s opinion, to disturb industrial peace 
or to prevent the satisfactory functioning of the organisation under the Act, 
there is every reason to believe that the Court would entertain a complaint 

65 See the judgment of Dixon J. in the Clerks Case, op cit., at p. 255. 

56 Alford and Another In re Amalgamated Society of Carpenters and Joiners o f Australia, 39 
C.A.R., p. 1177; Browne v Markey and Others, 39 C.A.R., p. 82; In the matter of Arthur 
Lewis and Ephraim Taylor and Others, 51 C.A.R., p. 457; Watson v Amalgamated Society of 
Carpenters and Joiners of Australia, 27 C. A.R., p. 1062; Rolfe v Daley and Others, 44 C.A.R., 
p. 174; and the Clerks Case (before Chief Judge Piper), not yet reported. 

&7 Hellier v Bergan and Others in re Federated Liquor and Allied Trades Employees Union of 
Australasia, 40 C.A.R., p. 485. 

58 Amalgamated Society of Carpenters and Joiners of Australia ( Clifton Hill Branch) v Victorian 
State Management Committee of Amalgamated Society of Carpenters and Joiners of Australia, 47 
C.A.R., p. 593; Sullivan arid Others v Amalgamated Society of Carpenters and Joiners of 
Australia and Others, 37 C.A.R., p. 479. 

59 Poole v Conlon, 36 CAR., p. 234; Edivards v Downey and Others, 48 C.A.R., p. 549. 

60 A. L. Newberry, General Secretary of Amalgamated Society of Carpenters and Joiners of 
Australia v Gale and Others, 29 C.A.R., at p. 58. And see 29 C.A.R., p. 142. 

61 30 C.A.R., at p. 165. And see the judgment of Dixon J. in the Clerks Case, op. cit., at p. 
254. 
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within the meaning of the Section. 62 But, as long as the rules of the organisation 
are observed, the general policy of the Court is to support the executive against 
any small cell or cave of malcontents. The dissatisfied or discontented few have 
their remedy, and in the Gourds view, it is for the minority to become a majority, 
and thereby exercise the power to alter rules, and direct the affairs, of the union 
to meet their own desires. 

Nor is the Section available for particular persons to enforce civil rights. 63 
The Section, too, is penal in nature, so that, under settled rules of judicial con- 
struction, it is applied only in those cases that come clearly within its language. 
The provision contemplates, as Chief Judge Dethridge said in O’ Connell's Case, 
that the conduct of the person against whom a direction is sought “must before 
the Court is approached be such as to justify 'complaint by 5 the approach- 

ing member because of non-performance or non-observance of a rule by that 
person, and it also contemplates that such person must already be under an 
obligation to perform or observe the rule”. 64 The offence created by the Section, 
it will be noticed, is a failure to comply with an order of the Court directing 
performance or observance of a rule by a person; a simple non-performance or 
non-observance of a rule does not, in itself, amount to an offence. 

The Court is not empowered to conduct an investigation for the purpose of 
ascertaining, and declaring, the facts giving rise to a dispute and a complaint 
under the Section. 65 It could not, for example, undertake a full inquiry to decide 
whether candidates have been elected in terms of the rules or not. 66 Nor, it will 
be observed, is the Court equipped with authority to control or supervise the 
execution of any order that it should choose to make under the Section. Thus, a 
judge may direct that elections be held in compliance with the rules of the 
organisation, but he is without power to appoint returning officers, or to take 
other steps to ensure the observance of the rules. 67 In this respect the Section 
compares unfavourably with Section 56D of the Act, 68 which does not stop 
short in the way that Section 58E does. The latter Section, nevertheless, is not to 
be interpreted as limiting the power of the Court to the making of an order in 
terms merely directing the performance or observance of the rule in question, 
to the exclusion of any provision or reference in the order as to the detailed 
mode, or specific manner, in which the performance or observance is to be 
effected. 69 

62 Griffin v Amalgamated Society of Carpenters and Joiners of Australia , 27 C. A.R., p. 1064. 

63 Stuart v Heavey and Others , 35 C.A.R., at p. 331. And see the judgment of Dixon J. in the 
Clerks Case, op. cit., at p. 254. 

* 4 0 * Connell and Others v Greenhill and Others, 38 C.A.R., at p. 608. 

65 Edwards v Downey and Others, 48 C.A.R., at p. 550. 

u O' Connell and Others v Greenhill and Others, 38 C.A.R., at p. 608. 

* 7 Browne v Markey and Others , 39 C.A.R., at p. 82. 68 See pp. 190, 191 infra. 

69 See the High Court judgments in the Clerks Case, op. cit. And see the Clerks Case (not 
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From an order issued under Section 58E an appeal lies to the High Court.* 
Orders of this kind determine the respective rights of parties, and thus constitute 
an exercise of its judicial power by the Arbitration Court. 70 

6. The Power oj the Court to Deregister an Organisation 
Section 60 enables the Court, should in its discretion it think fit, to cancel 
the registration of an organisation if, on the application of any organisation or 
person interested or of the Registrar, it appears to it — (a) that for any reasons, 
the registration of the organisation ought to be cancelled; or (b) that the organ- 
isation has been registered erroneously or by mistake; or (c) that the rules of the 
organisation do not comply with the prescribed conditions, or have not honajide 
been observed, or are contrary to the terms of an order or award; or (d) that 
the rules of the organisation, or their administration, do not provide reasonable- 
facilities for the admission of new members, or impose unreasonable conditions 
upon the continuance of their membership, or are in any way tyrannical or 
oppressive; or (e) that the proper authority of the organisation wilfully neglects 
to provide for the levying and collection of subscriptions, fees, or penalties, from 
members of the organisation; or (f) that the accounts of the organisation have 
not been duly audited, or that the accounts of the organisation, or of the auditor, 
do not disclose the true financial position of the organisation; or (g) that the 
organisation has wilfully neglected to obey any order of the Court; or (h)° that 
the number of the members of the organisation, or of their employees, as the 
case may be, would not entitle them to registration under Section 55 of the Act. 
Where, however, the ground of the application is a defect in the rules of the 
organisation, the Court may, under Section 60 (iA) of the Act, instead of 
ordering the registration of the organisation to be cancelled in the first instance, 
direct the organisation within a specified time to alter its rules so as to bring 
them into conformity with the requirements of the Act. If, at the expiration of 
the time specified, the rules have not been amended accordingly, the Court may 
then proceed to order the deregistration of the organisation. 

It will thus be seen that there are means of assuring that, if an organisation 
desires to retain its registration, its rules must continue to comply with the 
conditions prescribed for registration, they must have been observed in the 
administration, and the duties required by law must have been performed. The 
Court is, however, reluctant to deregister an organisation under Section 60 of 

yet reported) for the lengthy directions in the order of Piper C.J., appeals from which 
were dismissed by the High Court in the Clerks Case , op. cit. 

70 See Jacka v Lewis , Argus Law Reports, Vol. L, p. 113; and see also p. 61 supra. And for 
other cases illustrative of the operation of the Section, see Johnson v Herbert and Others, 37 
C.A.R., p. 471; and Conlon v Amalgamated Society of Carpenters and Joiners of Australia, 37 
C.A.R., p. 475. 
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the Act, as it is to cancel an award in exercise of its powers under Section 38D, 
because, by its action, it deprives members of the affected organisation of their 
opportunity to enjoy the benefits and protection that the Court is at liberty to 
provide. Accordingly, in the first instance, it seeks to fall back, as far as possible, 
on its permissive or facultative powers under Section 60 (iA) of the Act, and to 
decree deregistration only when this method has been exhausted. For example, 
in Snell's Case , where application was made for deregistration, Chief Judge 
Dethridge directed the union by a specified date to vary, amend and add to its 
rules so that, by limiting its entrance fees to a reasonable amount and providing 
for the control of its executive committee by members, the requirements of 
Section 60, and of Clause (1) (d) of Schedule B, of the Act would be satisfied. 
The fee to which exception was taken in this case was -£10. The learned Chief 
Judge found that this figure was excessive and calculated to destroy reasonable 
facilities for the admission of new members, and he ordered its reduction to a 
sum not exceeding ^3. 71 

In the Printing Industry Case , an application by the Printing Industry 
Employees Union of Australia asking for a cancellation of the registration of the 
Commonwealth Public Service Artisans Association failed. It was argued that 
the Association was, without the support of rights conferred by its registered 
rules, seeking to enrol within itself members of the applicant organisation who 
were employed in the Government Printing Office at Canberra. Chief Judge 
Dethridge refused to make an order compelling the Association to desist. 72 

In O'Carroll v Australian Journalists Association , too, the summons was 
dismissed. 73 In that case, the applicant had been expelled from the Australian 
Journalists Association on an allegation that he had acted in a manner detri- 
mental to it. He sought deregistration of the organisation on the ground that, 
in the expulsion proceedings, its rules had not bona fide been observed within 
the meaning of Section 60. But, it was successfully shown that the objects of the 
Association were non-industrial as well as industrial in character, and that the 
offending action of O’Carroll was not in respect of any industrial matter. The 
Court’s jurisdiction being confined to industrial matters, Chief Judge Dethridge, 
who heard the case, ruled that he was unable to grant any relief to the applicant. 
The retention of non-industrial objects and of rules in relation to them by an 
organisation after registration does not, the learned Chief Judge held, bestow 
upon the Court power to interfere with actions of a registered organisation 
concerning these non-industrial matters. 74 

The Court, however, has shown that it is prepared to use Section 60 where, 
n Marine Cooks , Bakers and Butchers Association of Australasia Ex parte Snell and Others , 27 

C.A.R., p. 43. 

’ 2 30 C.A.R., p. 368. 73 39 C.A.R., p. 319. 

u Ibid. t at p. 320. And see p. 179 supra. 


Publi 
int Co 

Ratio 
ond Y<= 



1973 





190 INDUSTRIAL REGULATION IN AUSTRALIA 

on complaint taken, it is satisfied that an organisation has ceased to be a honajide 
association of employees. 75 It made an order, too, at the instance of die Seamen’s 
Union of Australasia in reference to the Australian Seamen’s Federation (a break- 
away and rival organisation owing its origins to the seamen’s strike of 1935), 
because it was shown that the Federation was no longer active, having ceased to 
carry out any functions, and the objects for which it had been formed. 76 

7. The Power of the Court to Order a Secret Ballot 

There is a further provision of some significance in the Act that enables the 
Court to intervene in the internal affairs of a registered organisation. It may 
happen that the executive of an organisation, although observing in detail all 
the rules of the organisation, is acting in a maimer, or pursuing a course, that 
fails to command the real sympathy or support of the majority of the members. 
For example, a vote to cease work may have been carried in an inflammatory 
atmosphere, or in conditions of great excitement where the men were in no 
mood to listen to contrary sentiments, or where moderate or saner counsels had 
little opportunity for expression. The resolution to strike may actually have been 
taken hurriedly at the stop-work meeting, and there may be grounds for the 
view that the men have come to regret, or repent of, an unwise decision. Or, 
the circumstances may be that, for some reason or other, the full facts of the 
situation were not known, or, if known, were not revealed to the men at the 
time. Possibly, the facts disclosed at the meeting were of such intricacy or 
complexity that probably the fundamental matter in issue would not be generally 
understood. Or, perhaps, since the vote was taken, more information has 
become, or has been made, available, or developments of note have occurred. 
Nevertheless, the strike may be continuing and there may be no apparent 
inclination among the leaders to reconsider the situation, or any disposition on 
their part to seek a revised expression of opinion from members. Conceivably, 
no blame at all for what has happened is imputable at any stage to the gover nin g 
authorities of the Union. At all events, the Court may have reason to believe 
that the stoppage of work was not, or no longer is, a correct reflection of the 
opinion or the feelings of the general body of the members. 

The Court is possessed of a power which, in circumstances such as have 
been described, it may use in an endeavour to learn whether the majority of 
these workers really approve of the attitude of their leaders, or, at any rate, are 
desirous of a resumption of work. Or the power may be exercised in reference 
to any other matter in dispute— quite apart from that of a cessation of work. 
Under Section 56D of the Act the Court is enabled, on its own initiative, at any 

75 See the Clerks Case — 48 C.A.R., at p. 34 <5. 

7 ®46 C.A.R., p. 535. 
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stage of the proceedings in relation to a dispute, to order that any matter upon 
which it thinks it fit to ascertain the views of the members of an organisation, 
or of a branch of an organisation, which is a party to the dispute, be submitted 
to a vote of the members of the organisation, or of the branch in question, taken 
by secret ballot. It is within the discretion of the Court to make provision for 
absent voting, and the vote is to be taken in terms of the directions which it 
gives. Under Section 56G a person is guilty of an offence, carrying a'penalty of 
£50 or imprisonment for 6 months who — (a) obstructs the taking of the ballot; 
(b) uses any form of intimidation to prevent from voting any person entitled 
to vote; (c) being an officer of an organisation, refuses to assist in the taking of 
any ballot by providing for the use of the returning officer, or his assistants, such 
register and lists of the members of the organisation as the returning officer 
requires; Or (d) falsely represents that he is a member of an organisation. Pro- 
vision, too, is made under the Conciliation and Arbitration Regulations for the 
securing and preservation of the integrity of the vote itself. By virtue of Regula- 
tion 35A it is provided — (a) that no person voting at a ballot shall show the 
ballot paper to any person, or permit any person to see the ballot paper, while 
he is marking it, or after he has marked it; (b) that no one shall, directly or 
indirectly, request, or require, or induce any other person to show the ballot 
paper to him, or to permit him to see it while the ballot paper is being marked, 
or after it has been marked. The penalty fixed for any of these offences is ten 
pounds. 77 

The Court had resort to its powers under Section 56D in dealing with a 
dispute in the textile industry in 1941. 78 Judge O’Mara, on the application of 
employers, required and authorised the Australian Textile Workers Union, 
notwithstanding anything contained in its rules, to take a secret ballot of its 
members to whom the Textile Awards 79 applied, for the purpose of determining 
whether a majority of such members was, or was not, in favour of the acceptance 
of certain terms of settlement proposed by the Court. 8 0 He ordered the employers 
to supply to the Union a complete list of the names and addresses of those of 
their employees to whom these awards applied. The employers were also 
directed to permit the ballot to be taken at the mills, and to provide such facilities 

’’Regulation 35A was inserted in the principal Conciliation and Arbitration Regulations 
by Statutory Rules 1929 No. 28. 

78 45 C.A.R., p. 453. 

79 43 C.A.R., pp. 338, 358 (the woollen and worsted, cotton, carpet and flax sections award, 
and the knitting section award). 

80 The Court’s order expressly invested authority in the Union to take the ballot because 
of the Judge’s doubts as to the power of the Union under its own rules to proceed. There 
was also the fact that, even if the organisation was possessed of the required authority 
under its rules, it was an authority which would be exercised in such a cumbersome 
manner as to cause unnecessary time to elapse in a matter in which promptness and 
expedition were all-important. Actually, the terms proposed by the Court were the 
same as those that had been offered by the employers. 
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and accommodation as might be deemed necessary for its conduct. The repre- 
sentative of the Union did not oppose this method of eliciting the considered 
opinion of its members. The result was happy, in that the Union was able to 
report to the Court that a majority favoured a return to work, and the dispute 
was quickly setded with a variation of the awards that incorporated the proposals 
of settlement. 

Again, in 194.5, the Australian Tramway and Motor Omnibus Employees 
Association was directed, by a conciliation commissioner, to take a secret ballot 
of its members to ascertain whether a resolution passed at a meeting of members 
was, in fact, a true representation of the feeling of the Union as a whole. The 
resolution, had it become effective, would have brought about a cessation of 
tram traffic on certain days, and there was reason to believe that at the meeting 
many of the older and more responsible members had not been preserft. Officials 
of the Association were themselves not in favour of a hold-up, and by the 
ensuing voting it was shown that a majority of the members were not in 
sympathy with the terms of the resolution, and that they were opposed to the 
proposal for the discontinuance of work. 81 

The same successful issue was not, however, achieved under an order made 
by Judge Lukin in 1929 that a secret ballot be taken of the members of the New 
South Wales and Victorian branches of the Australian Timber Workers Union, 
a large proportion of whom were refusing to work under the terms of the 
awards. 82 The order was sought by some of the members of the Union who 
had applied to the Court, under Section 56C of the Act, for a direction that a 
compulsory ballot should be taken relating to a matter of “substantial impor- 
tance” affecting the Union and its members. 83 In the Textiles Case, the ballot 
was conducted by the Union with its own returning officer and scrutineers, the 
Court demanding that it should be kept informed of proceedings. In the Tramway 
Case , too, the execution of the Court's order was left to the Union itself. In the 
Timber Workers Case , however, because of the hostile attitude of the Union, the 
Court was compelled itself to reserve control, and appointed one of its own 
officials (a deputy-registrar) to fulfil the function of returning officer. It retained 
complete supervision throughout. In making the necessary arrangements con- 
siderable difficulty was experienced, particularly in the compilation of a voting 
roll. The order provided that voting papers should be sent through the post by 
registered letter addressed to each person entitled to vote, that the voter should 
not deliver his voting paper or envelope to any other person or deal with it 
other than by posting it, that the voter should not display the ballot paper or 
81 The case is not yet reported. 

82 27 C.A.R., p. 839. For the awards objected to, see 27 C.A.R., pp. 396, 577. 

' 83 This section was repealed by amending legislation of the following year — Act No. 43 of 
1930. 
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disclose its contents to any other person, and that no person other than the 
addressee should obtain, have possession of, or deal with, the paper in question. 

The Hmitations and difficulties that beset the holding of a compulsory ballot 
without the co-operation of the union were soon exposed. The question sub- 
mitted was — “Are you prepared to work under the existing award of the 
Commonwealth Court of Conciliation and Arbitration dated January 23 rd, 
1929?” 84 From a total of 15,221 qualified voters, only 6,093 votes (or approx- 
imately 40 per cent) were returned. The votes were distributed as follows — Yes, 
732; No, 5,318; Informal, 43. The voting thus showed a dissenting majority of 
4,586 on the actual votes recorded. 

Even deeper dissatisfaction, perhaps, was caused by the revelation of inter- 
ference in the ballot proceedings by one or more unauthorised persons. Three 
judges- of the Court made a close examination of the ballot papers and they 
agreed, from the presence of signs on them,’ that there had been a serious violation 
of the secrecy of the ballot. Judge Lukin, in comment, said — “It is evident that 
the precautions taken to procure a genuine expression of the attitude and opinion 
of the members towards the strike by way of a secret ballot have been largely 
frustrated. To what extent the improper marking and manipulation has taken 
place it is impossible to say, but we are satisfied it has been considerable”. 85 
Unfortunately, in circumstances such as these, it is almost impossible to procure 
evidence that will lead to the inculpation of the offender. 

In 1929, another compulsory secret ballot was ordered by Chief Judge 
Dethridge upon application made to him by members of a union under the now 
deleted Section 56C, but it was in respect of the question of electing persons to 
certain offices and positions of the New South Wales branch of the Federated 
Clerks Union of Australia. 86 The ballot was, at his direction, controlled and 
supervised by a deputy-registrar of the Court who acted as returning officer, 
and the learned Chief Judge was able duly to announce the results of the ballot. 

8. The Limited Nature of the Court's Power in Reference to the Internal Affairs 

of an Organisation 

The Court is enabled to exercise its powers under Sections 56D, 58D and 
60 without awaiting any extraneous application, and its authority under Sections 
58D, 58E and 60 at the instance of an aggrieved member of an organisation. It 
will thus be seen that there is available to the Court, under the Act, a certain 
measure of jurisdiction in disputes (a) between an organisation and its members, 
and (b) between the executive of an organisation and members of the organisa- 
tion in question. But, its authority in this respect is limited to the provision of 
these sections — i.e., to the taking of a ballot in relation to an industrial dispute 
84 27 C.A.R., p. 577. 85 27 C.A.R., at p. 845. 86 28 C.A.R., p. 520. 
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(Section 56D), to the disallowance of rules of the organisation (Section 58D), 
to the giving of a direction for the performance of rules of the organisation 
(Section 58E), and to the cancellation of the registration of an organisation 
(Section 60). There is thus not vested in the Court any comprehensive control 
over the actions of organisations and their officials in relation to members. The 
Court is not invested with any general jurisdiction over the internal disputes of 
an organisation. Of these sections, Section 58E alone enables the Court directly 
to deal with allegations of misconduct made by a member against officials of the 
organisation. 87 Section 58D is, of course, directed to the rules of the organisation 
and Section 60 against the organisation itself, although indirectly the actions of 
officials are open to attack through the application of either of these Sections as 
well. If the membership of a person who is seeking a remedy under Section 58D 
or Section 58E is challenged or impugned, his qualification can be proved only 
by showing that he has been admitted to membership in the manner prescribed 
by the rules of the organisation. 88 Section 56D has, as its object, the obtaining 
of information for the use of the Court, but such information may be of assistance 
n upholding the interests of members against the policy or actions of the 
executive of the organisation. 


87 See the remarks of Chief Judge Dethxidge in O’Sullivan v Australian Workers Union , 39 
C.A.R., at pp. 323, 324. 

88 “In my opinion, a man can only become a member of an organisation in the manner 
prescribed by the rules’ * — per Griffith C.J. in United Grocers , Tea and Dairy Produce 
Employees of Victoria v Linaker, 22 C.L.R., at p. 179. 
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COMMONWEALTH LAW AND THE RELATIONS OF TRADE 
UNIONS INTER SE AND WITH EMPLOYERS 

i. Inter-union Disputes as to Membership 

I NDUSTRIAL disputes between registered employee organisations are 
disputes within the meaning of the Act and of Section 51 (xxxv) of the 
Constitution, and the Court is empowered to deal with them if given 
cognisance. 1 Usually such disputes are jurisdictional in nature, and in industrial 
circles, ar # e commonly referred to as demarcation disputes. To the extent, there- 
fore, to which the Court determines relative rights of registered employee 
organisations, the independence and freedom of action of trade unions can be 
thus further entrenched upon. 

Demarcation disputes that have come before the Court for adjudication are 
of two main classes. These are — (a) inter-union disputes as to membership, and 
(b) inter-union disputes as to work. These types of disputes can best be explained 
by quoting and considering examples. Ordinarily, of course, the disputes must 
be interstate in scope, but, at present, intra-State disputes as well are within 
the jurisdiction of the Court by reason of the exercise of the plenary emergency 
defence power under the Constitution. The disputes selected as illustrations 
have ah been dealt with since the outbreak of the recent war; they are chosen 
because of the interest that they afford. 

In a dispute as to membership, the applicant union usually avers that there 
is canvassing by another union, or unions, for members in what it regards as its 
own peculiar field of activity. Thus, bitterness arose between the Australian 
Workers Union and the Australian Paper Mill Employees Union out of a 
campaign prosecuted by the latter to organise membership among, and to 
secure recognition as an organisation representing, workers employed at the 
Botany mill of Australian Paper Manufacturers Limited. The Australian Work- 
ers Union alleged that the other Union, by so doing, had failed to observe an 
agreement to which both unions were party. The dispute culminated in the 
refusal of members of the Australian Workers Union to continue work at the 
mill. They did, however, resume, but in order to avert further trouble, this 
union sought an order conferring upon itself the exclusive right to organise at 
the mill in question. Judge O’Mara, who heard the application, settled the 
dispute by providing, under penalty, that the Australian Paper Mill Employees 

l Jumbunna Case , 6 C.L.R., at pp. 372, 373 ; Federated Municipal and Shire Employees Union of 
Australia v The Lord Mayor etc. of Melbourne , Argus Law Reports, Vol. XXV, at p. 327. 
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Union should not further admit, or attempt to admit, workers at the mill into 

its ranks . 2 

Again, there was application made to the Court by the Federated Agricul- 
tural Implement and Stovemakers Porcelain Enamellers and Ironworkers 
Association of Australia, one of the parties to the Metal Trades Award, whose 
members, in normal times, are employed in stovemaking and porcelain enamel- 
ling establishments. Owing, however, to war-time needs and requirements, 
these establishments to a large extent had changed over to sheet metal working, 
engineering, moulding and other types of operation. The union complained 
that its members were seeking to join the organisations whose constitutions 
covered these particular industries. It sought an order directing that its members 
should retain their union membership, even though they were occupied upon 
work within the divisions of the Metal Trades award that appertained to those 
industries. The application was opposed by interested unions — the Amalgamated 
Engineering Union, the Sheet Metal Working Industrial Union of Australia, the 
Boilermakers Society of Australia, the Federated Ironworkers Association of 
Australia, the Federated Moulders (Metals) Union of Australia, and the Plumbers 
and Gasfitters Employees Union of Australia. Judge O’Mara, who dealt with 
the matter, refused, however, to make any order at that stage, but he reserved 
the right to the aggrieved Association to apply again if it could be shown that 
any other union or unions was, or were, prosecuting an organised campaign 
detrimental to its membership. From his remarks it can be surmised that, if 
convinced that the Association were being prejudiced by any such activities, he 
would order that any of its members employed in the stovemaking and porcelain 
enamelling establishments should not, as long as they remained in those establish- 
ments, be eligible for membership of any other organisation . 3 

In another case, a summons was issued at the instance of the Australasian 
Society of Engineers calling upon the Amalgamated Engineering Union to show 
cause why an award should not be made against it preventing the Union from 
inducing, or endeavouring to induce, by menaces, persons to resign from, or 
to refrain from joining, the claimant Society and join the respondent Union. 
The evidence disclosed that members of the Union were threatening to strike 
in some factories unless members of the Society joined the Union. Such a 
proceeding would involve resignation from the Society, since the rules of these 
organisations do not permit of dual membership. Judge O’Mara, who heard the 
application, declined to make an order because he was not satisfied, on the facts, 
that the Union could be fixed with responsibility in this case for the actions of 

3 Australian Workers Union v Australian Paper Mill Employees Union , 50 C. A.R., p. 60. And 
see The King v Commonwealth Court of Conciliation and Arbitration Ex parte Australian Paper 
Mill Employees Union , Argus Law Reports, Vol. XLIX, p. 357. 

*Metal Trades Case , 49 C.A.R., p. 208. 
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these members. But he reserved, leave to the Society to apply subsequently, 
expressing a hope, at the same time, that the Union would be able to take steps 
to make such an application unnecessary. 4 

Such disputes, however, are not frequent, as agreements between unions 
defining fields of membership are usual. But, quite apart from such measures of 
delimitation, there is a strong sense of comity and the proprieties that does not 
encourage “touting”, and acts of “trespass”, by organisers or other officials of 
trade unions. 

2. Inter-union Disputes as to Work 

The Court is, at times, considerably embarrassed and perplexed in dealing 
with complaints that members of another union are performing work which, it 
is claimed, is within the field of members of the applicant organisation. The 
matters in issue are often of a technical nature, compelling the Court to rely 
heavily on expert testimony. It, necessarily, is influenced by custom and usage 
in the trades, but as a general rule, it does not allow that employees of a particular 
craft are entitled exclusively to some particular work. Thus, in the Metal 
Trades Case, Judge O’Mara observed that he did “not see why the Court should 
be obliged to hold that certain work must necessarily be the exclusive property 
of the followers of any one particular trade or calling”. 5 Where, however, specific 
disputes arise, the Court is under an obligation to attempt to determine them if 
its jurisdiction is invoked. 

In adjudicating in disputes of this type the Court has had occasion to 
distinguish the respective rights of shipwrights, boilermakers and engineers to 
work in the shipbuilding industry. It has decided that the work of drilling holes 
in the seating for the reception of winches on a vessel in the process of construc- 
tion belongs to members of the Amalgamated Engineering Union, and not to 
those of the Boilermakers Society of Australia. In another dispute between these 
organisations, however, it determined that the work of bending solid drawn 
steel tubes for use as components of Yarrow type marine boilers could be claimed 
by both, and that, in the circumstances, an employer was entitled to use his own 
discretion as to which craft the work would be allotted. 6 But Judge O’Mara 
decided that engineers had the right, to the denial of other tradesmen, to perform 
the work of bending solid drawn steel oil suction pipes for the purposes of new 
ship construction. 7 Judge Kelly, in the Monsanto Case , made an order estabHshing 
a division of labour in the State of Victoria as between members of the Amal- 

4 45 C.A.R., p. 310. At p. 316 the learned judge said — “The injured organisation, the 
Society is entitled to protection if improper efforts are made or encouraged by other 
organisations to injure it in membership or status”. 

8 4 6 C.A.R., at pp. 492, 493. 6 4 6 C.A.R., p. 490. 

7 48 C.A.R., p. 984. 
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gamated Engineering Union and the Plumbers and Gasfitters Employees Union 
of Australia. A conciliation commissioner attached to the Court has distinguished 
engineers’ welding work from boilermakers’ welding work; 8 he has decided 
that the erection of all high pressure steam mains and auxiliary pipe lines is the 
work of engineer fitters and not of plumbers; 9 and he has indicated the respective 
rights of ship painters and dockers and ironworkers in respect of work on rigging 
in ships’ engine rooms. 10 The Court, too, has had to adjudicate between unions 
in conflict as to whether plumbers or coppersmiths should undertake the fitting 
and repairing of voice tubes on ships. It has held that the erection of a wharf on 
the banks of the Yarra is not within the scope of operations of builders’ labourers 
within the meaning of their award, a wharf not being a building in the ordinary 
sense of the expression “building”. 11 

3. The Limitation upon the Right of Unions to Amalgamate 
Federal law does not provide directly for the amalgamation of organisations 
registered under the Act. If merger between two organisations is desired, it is 
necessary for the Federal Council of one of them to obtain the consent of the 
Court to a change of its rules governing eligibility for membership so that, by 
an enlarged constitution, it will be enabled to cover members of the other 
organisation. To be successful, the rules of the applicant organisation must be 
wide enough to equip the Council or Committee of Management with power 
to make the application, and the authority must have been given to the Council 
in terms of the rules. In addition, there are steps which the other organisation 
must take to effect its own dissolution or liquidation, and the desired amalgama- 
tion. For this purpose, it must have a rule empowering its own Committee of 
Management to enter into an absorption agreement, and the rule must be 
exercised to give that power. The rule itself, as Judge O’Mara pointed out in 
proceedings that had, as their object, an amalgamation of the Federated Iron- 
workers Association of Australia and the Arms, Explosives and Munition 
Workers Federation of Australia, must be broad enough to enable the Committee 
to deal fully with all the incidents of amalgamation. 12 Such incidents are, inter 
alia , the transfer of membership of all or any members to the applicant organisa- 

*48 C.A.R., p. 464 (Boilermakers and Engineers Case). 

*Ibid. t p. 495 (Engineers and Plumbers Case). 

10 Ibid., p. 502 (Ship Painters and Dockers and Ironworkers Case). And see also the Gas 
Employees Case , 48 C.A.R., p. $15. 

u See the Builders' Labourers Case, 44 C.A.R., p. 177; and see also the Builders' Labourers 
Case, 24 C.A.R., p. 10 where the evidence revealed a contest between the Australian 
Builders* Labourers Federation and the Federated Iron Workers Association of Australia 
for bridge-building work. For further decisions in demarcation disputes see 45 C.A.R., 
p. 44 (engineers and plumbers); 49 C.A.R., p. iox (boilermakers and shipwrights); and 
49 C.A.R., p. 238 (shipwrights and engineers). 

12 lhe case is not yet reported. 
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tion, the admission proceedings being either en bloc and without individual 
application, or otherwise; the cancellation of registration of the organisation, 
and the variation of awards and agreements to which it is a party; the transfer 
of records, the disposal of property, and the assignment of choses in action. If it 
be found that the rules of one, or both, of the organisations do not allow of these 
proceedings, the requisite preliminary steps will have to be taken to obtain the 
Court’s sanction or permission for such amendments to the rules as will enable 
the defects or deficiencies to be cured or overcome. 

Different considerations, however, apply where two or more registered 
organisations desire to form a federation, or plan in some other way to co-operate 
in pursuit of a joint or common policy, or in realisation of identical interests. In 
this case, of course, there is no fusion, but each component organisation preserves 
its own "unity and independence, and continues in responsibility to the Court and 
to the Act. No application to the Court is required to obtain a consent or con- 
firmation of the arrangements that have been made. Of course, where the rules 
of the participating organisations do not make provision for the making of these 
arrangements, or have been misused in effecting them, the officials of the 
organisations are open to attack under Section 58E of the Act. 

If it were sought to register the federation as an organisation under the Act, 
compliance with the provisions of Section 55 and of the Regulations under the 
Aqt would be necessary in the same way as if the application came from an 
ordinary association of employees. The fact that the members of the applicant 
federation already belonged to a registered organisation would not, it seems, be 
in itself, an objection that would induce the Registrar to refuse registration 
under Section 59 of the Act, seeing that craft unions and industry unions with 
overlapping membership are permitted to co-exist as registered organisations. 

Two interesting examples of union federations can be cited, one in the 
building trades and another in the metal trades. The Building Trades Federation 
of Victoria is an affiliation of certain purely Victorian unions, or the Victorian 
branches of unions, that are interested in the building trade —unions comprising 
such workers as bricklayers, builders’ labourers, carpenters, painters, plumbers, 
tile layers and slaters. The Federation is not itself a registered organisation, and 
is thus not bound by any award. It has a distinct existence, however, although in 
possession of no status before the Court; it operates as an entity or personality 
apart from the allied unions of which it consists, and which are all governed by 
their own respective awards or determinations. 

More important in the Australian economy, however, is the Metal Trades 
Federation which is constituted of the Amalgamated Engineering Union, the 
Australasian Society of Engineers, the Blacksmiths Society of Australasia, the 
Boilermakers Society of Australia, the Federated Ironworkers Association of 






200 INDUSTRIAL REGULATION IN AUSTRALIA 

Australia, the Federated Moulders (Metals) Union of Australia, and the Sheet 
Metal Working Industrial Union of Australia. Its functions are declared to be— 
(a) to deal with war and post-war problems; (b) to secure uniform action among 
the unions that comprise the Federation in connection with proceedings before 
the Court; (c) to arrange for representation before the Court on behalf of the 
organisations that constitute the Federation; (d) to settle disputes between 
members comprising the Federation; and (e) to work for closer organisation of 
the metal trades unions. 

It is provided, under the constitution of the Federation, that all inter-union 
disputes arising between the unions that compose the Federation shall be sub- 
mitted to, and be dealt with by, the Federation itself. It is further provided that 
no union which is a member of the Federation shall take any action likely to 
involve, or affect, any other union in the Federation without first submitting 
the matter to, and obtaining a decision from, the Federation or the union or 
unions affected. It is further provided that applications for new awards, or for 
variation and/or interpretation of existing awards, which would affect members 
of more than one of the unions comprising the Federation shall be submitted to, 
and be dealt with by, the Federation before submission to employers, or filing 
with any industrial or wage fixing tribunal. Any such application submitted to, 
and endorsed by, the Federation is to be supported by the unions by the lodging 
of common or joint claims, and at conferences or before tribunals. 

It will be observed that one of the objects for which this Federation was 
formed was the settlement of disputes between its members. Accordingly, a 
demarcation dispute between boilermakers and members of the Amalgamated 
Engineering Union employed at the Australian Gaslight Company’s works at 
Mortlake (New South Wales) was submitted to the Executive of the Federation 
which decided to refer the matter for determination to three arbitrators. These 
arbitrators were duly appointed, one from each of the following member 
organisations — the Blacksmiths Society of Australasia, the Federated Moulders 
(Metals) Union of Australia, and the Sheet Metal Working Industrial Union of 
Australia. To the extent, of course, that the Federation does, in this way, deal 
with certain inter-union disputes, relief and aid are afforded to the Court in the 
fulfilment of its duty of maintaining peace in industry. But, allowing for the 
measure of effectiveness of the Federation in this respect, demarcation disputes 
can, and do, still come before the Court, in some instances at the instigation of 
employers who, of course, are not in any sense bound by the rules of the Metal 
Trades Federation. 

Like the Building Trades Federation of Victoria, the Metal Trades Federa- 
tion is not registered under the Act; in fact, there is actually no federation 
constituted of registered organisations so registered. 
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4. The Employer-Employee Relationship 
In reference to employer-employee relationships compulsory arbitration 
has, for the unions, come largely to mean the substitution of the will of another 
for their own, and its imposition, in the determination of the entire range of the 
terms and incidents of employment. The Court, as an arbitrator, has fixed 
wages and prescribed conditions of a multifarious character in the relations 
between employees and employers. Any matter in issue between them, provided 
that it is industrial in nature and within the jurisdiction of the Court, can be 
brought before the Court for adjudication or assessment. 




Chapter XXI 


AN EVALUATION OF THE ADVANTAGES AND DISADVANTAGES 
OF REGISTRATION TO A TRADE UNION 

i. The Sacrifices made by Registration 

I T will be seen that a trade union, by becoming registered under the Act, 
must submit to a certain measure of regulation and restraint in respect of 
its self-government, and in reference to its relations and dealings with other 
organisations whether they are constituted of employers or of employees. 

As for the internal affairs of the organisation, the restricted nature of the 
control should now be evident. Provided that the rules of that organisation are 
complying with legal requirements, and are being duly observed and admin- 
istered, and provided that its statutory duties are being fulfilled, the Court has 
no right to interfere, except under Section 56D of the Act to be apprised of the 
views of members. “This Court”, said Chief Judge Dethridge in O' Carroll's 
Case, “is not vested with the general jurisdiction of a Court of Law or Equity- 
over the relations between a registered organisation and its members”. 1 And so 
there is nothing in law to prevent a registered organisation from inserting in its 
constitution a provision that prohibits its members, under pain of expulsion, 
from belonging to another organisation. An organisation, too, may follow the 
practice of ascertaining the views of its members on matters of policy by an 
open vote at a meeting. Though it may disapprove of this course, or mode, the 
Court would have no power to disallow it, for, in the absence of provision to 
this effect voluntarily inserted in its rules, an organisation is under no legal 
obligation to proceed by secret ballot. Even as regards the election of committees 
of management and of officials, registered organisations may select their own 
method, limited only by the requirement for making adequate allowance for 
absent voting. 2 Apart from the demands of its own constitution, the only 
occasion upon which a registered organisation can be compelled to take a secret 
ballot is when the Court seeks to exercise its power under Section 5 6D. But in 
this case the power is restricted, as indicated, to an occasion where there is a 
dispute, and as has been explained, it has serious limitations and difficulties as a 
practical expedient. As long as, in effect, an organisation obeys the law and its 
own rules, the Court is denied power to intercede, even though hardship 
eventuates from the observance of the law, or the administration of the rules 
by union officials. Furthermore, it is the practice of the Court to exercise the 
limited powers assigned to it in this respect sparingly, and with great circum- 
*39 C.A.R., at p. 320. 2 See p. 178 supra. 
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spection. The Court certainly has never displayed any disposition to intervene 
in the affairs of a union other than with extreme care and caution. Its policy is 
based on a determination to uphold, as far as possible, the prestige and authority 
of a registered organisation, and to refrain from impairing the dignity and 
respect of its officials in the eyes of members. It, therefore, leans to the presump- 
tion that duly accredited union officials are voicing the wishes of members 
ascertained in a constitutional manner, and that the affairs of the organisation 
are being conducted with the correctness that the law, and its own rules, demand. 

In short, as a condition of registration and retention of that registration, a 
trade union must be bona fide and democratically based, and its administration 
must be directed along sound, ordered lines . 3 Trade union officials must, as a 
result, behave as trustees and representatives of the “ever changing body of 
workmen that constitute the trade ”. 4 These requirements of the law are, too, 
in full consistence with the understanding that it is the function of a registered 
organisation to aid and support the Court in the fulfilment of its statutory duties. 
Thus, where there is an unofficial strike, the union is expected forthwith to exert 
every effort to terminate it — e.g., by refusing strike pay to delinquents, and by 
fining or expelling them under its own rules . 5 

The policy and conduct of a trade union could, indeed, be directed in a 
manner that is in negation of the true interests of its members, and in disregard 
of the, Court. The management might fall into the hands of worthless, idle and 
corrupt officials who misappropriate union funds, and interpret its rules for 
their own purposes or for those of a favoured minority of the members. Condi- 
tions of malpractice and abuse, such as these, render workers in real need of 
protection against the very ones who profess to be their leaders and guides. So 
that, as a precaution at least, the requirements demanded by law are desirable in 
the interests of members, as well as being advisable to ensure an efficient organ- 
isation to co-operate with the Court. Fortunately — and the fact should be 
asserted to remove any misapprehensions that may arise from these statements — 
there is little in the history of Australian trade unionism suggestive of attempts 
to use union property and machinery other than in the welfare of members. 
Instances can be quoted of a reprehensible or misguided attitude on the part of 

8 In Fryer and Others v Australasian Meat Industry Employees Union , Judge Drake-Brockman 
said that it was the “intention of the legislature that the affairs of unions should ultimately 
be in the control and under the direction of the personnel comprising the Union” — 32 
C.A.R., atp. 20. 

4 See the Jumbunna Case, 6 C.L.R., at p. 359; and also George Hudson Ltd, v Australian 
Timber Workers Union, 32 C.L.R., at p. 454. And see also the Wool and Basil Workers Case, 
47 C.A.R., at p. 480. And compare the well known definition of a trade union of Sidney 
and Beatrice Webb, viz., — “a continuous association of wage-earners for the purpose of 
maintaining or improving the conditions of their working lives” ( History of Trade 
Unionism, p. 1). 

5 And see the observations of Judge O’Mara in Australasian Society of Engineers v Amalgamated 
Engineering Union , 45 C.A.R., at p. 316. 
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individual union office holders, but such examples are isolated. Nor are there 
signs of any propensity towards the creation of a highly-paid, leisured class 
among officials, or of any attempt by them to enter into agreements or under- 
standings with employers that do not have, as their sole object, the securing of 
benefits for the workers whom they represent. The records of Australian 
unionism are notable for the relative absence of conflict between officials and 
members, and of any effort to exalt the union and its officials at the expense of 
members present or prospective. Nevertheless, the mere fact that decisions in 
union affairs can, in certain circumstances, be made to pass to an outside author- 
ity like the Court cannot be dismissed as something quite inconsequential. 
Decision and intervention — or even their possibility — are, all said and done, a 
derogation and detraction from a right, however discreet the use, and however 
slight the actual significance in the particular case. 

In regard to external freedom of action, losses or impingements that a union 
may suffer from registration as an organisation under the Act are limited to any 
exercise of the Court’s authority in the setdement of disputes between itself and 
other organisations. It will not be overlooked, of course, that an organisation, 
by the fact of its registration and continued registration, is, so to speak, a con- 
sentient to its own disarmament, to the extent that it is deprived of much of the 
power left to it under the general law to enforce its demands upon other 
organisations (both employer and employee) in its own selected manner, and 
by its own chosen methods. Registration, in this respect, means in practice, in a 
large measure, a self-deliverance to the sense of justice and wisdom of another, 
with a full obligation to accept his decisions and to abide by what he deter- 
mines to impose. 

2. The Benejits Accruing from Registration 

If, however, registration involves liabilities that are not applicable to other 
bodies, it does confer, on the other hand, rights that are not available to such 
associations. An organisation within the meaning of the Act is a body corporate 
expressly created for the purposes of the Act. As such it has, under Section 58 of 
the Act, perpetual succession and it may purchase, take on lease, hold, sell, lease, 
mortgage, exchange and otherwise own, possess, and deal with any real or 
personal property. 6 In practice its powers of corporate action are very valuable. 
Under the decisions in the Pastoralist Case 7 and the Burwood Cinema Case , 8 it is 
more than a mere agent for its members, and itself, without any authority or 
consent from any employee, can originate and bring into Court a dispute 

6 The validity of the Section was upheld in the Jumbunna Case , 6 C.L.R., p. 309 (and see 
particularly the judgment of Griffith C .J. at pp. 336, 337). And see p. 176 supra. 

7 23 C.L.R., p. 22. 

®35 C.L.R., p. 528. And see p. 35 supra . 
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between itself and an employer organisation. As a consequence, employers are 
no longer able — as they were for a time after the judgment in Holymans Case 9 — 
to confront the Court with a document signed by employees, possibly under 
duress, ignorance or nonchalance, stating that they were not in dispute with 
any person. It is now not necessary to show, where a dispute is alleged to exist 
between an organisation of employees and a number of employers, that there 
is any dissatisfaction or complaint on the part of employees in reference to their 
respective employers. A registered organisation stands as a corporate unit in the 
place of its members, and acts on their account. It is sufficient to prove that the 
organisation in question is in dispute with the respondent employers. An 
industrial dispute is not necessarily an issue between employers and individual 
workers, and a union is not hampered by the need of establishing that fact, in 
bringing the grievances of workers under notice of the Court. 

Under Section 68 of the Act, too, a registered organisation may sue, in its 
own name, for all fines, fees, levies or dues payable under its rules by any of its 
members. These proceedings may be taken in any court of competent jurisdiction 
constituted by a police, stipendiary or special magistrate, and the moneys are 
recoverable as debts due. Without this provision there would be no legal remedy 
available to a union, in the interests of the general body of its members, to 
enforce this class of obligation. Denial of this right of action forces a union, in 
practice, to rely on its purely friendly society activities to keep its less enthusiastic 
and less conscientious members financial. A worker is aware of his liability to 
forfeit benefits and advantages of a material nature, upon which presumably he 
sets some store, if his union payments are permitted to lapse, or to fall into arrear. 

In their totality, the privileges that accrue with registration are, as Judge 
O’Mara had occasion very pointedly to remind recalcitrant employees in the 
Textile Workers Case, “much more important than they may think”. 10 Unions, 
by registration, said Judge Beeby (as he then was) in the Engineers Case , “secure 
corporate powers of great value”. 11 There is little reason to doubt that the 
acquisitions that attach to registration far more than compensate for the sur- 
renders, and the assumption of responsibilities, that are incidental to it. A 
registered employee organisation accomplishes, to some extent at least, the 
grand object for which the unions had fought unsuccessfully in 1 890 — com- 
pulsory unionism and monopoly — in that in order that the Court may be 
approached on their behalf for the redress of grievances that it is able to afford, 
9 i8 C.L.R., p. 273. 10 45 C.A.R., at p. 453. 

n 39 C.A.R., at p. 9. “Very special and important rights are conferred by the Act on a duly 
registered organisation and its members, rights which are not merely rights inter se but 
against the public” — per Griffith C.J. in United Grocers, Tea and Dairy Produce Employees 
of Victoria v Linaker, 22 C.L.R., at pp. 178, 179. And see also the Transport Worker^ Case 
where Chief Judge Piper referred to the powers of corporate action as “valuable” — 46 
C.A.R., at p. 525. 





206 INDUSTRIAL REGULATION IN AUSTRALIA 

employees belonging to a class covered by the constitution of a registered 
organisation are now forced to become members of that organisation. 

But, in any case, it is for a union to decide whether it shall seek registration 
under the Act . 12 If it believes that the advantages are outweighed by disadvant- 
ages, it may avoid such a step, since there is nothing in Federal law making 
registration compulsory. For the most part, however, the unions have voluntarily 
and willingly adopted this course and submitted to the Court’s jurisdiction 
impelled, as they are, by the attractions that association with the Court holds 
out. In the exceptional case, where the inducements are considered to be inade- 
quate, the pressure of circumstances is usually sufficiently powerful to force a 
union of any importance to be brought within the sphere of Commonwealth 
industrial regulation. An unregistered union is open to the continuing fear that 
a rival association of workers in the same occupation or industry will be formed, 
which, as its first step, will seek registration under the Act and become the 
exclusive official representative before the Court of the workers in that occupa- 
tion or industry. This application can, in the normal case, be expected to succeed, 
placing the organisation in a position to draw to itself members of the older 
association who appreciate the benefits and protection that are to be derived 
from an award. Any attempt by the latter to rectify the situation, and check the 
outflow of its members by itself becoming a registered organisation, would 
have little prospect of success, since, in the absence of special circumstances, it is 
almost certain to be met with the objection that there is already in existence a 
registered organisation to which members can conveniently belong . 13 The Court 
does not permit, as a rule, of a duality of registered employee organisations in 
the same industrial field, because such a circumstance assists it in no way, and 
makes no contribution towards a healthy industrial organisation of industry; on 
the contrary, it is found that the presence of more than one employee organisa- 
tion may be disastrous to peace in industry. Unions, therefore, lay themselves 
open to great risks that refrain from becoming registered as organisations under 
the Act. 

In the result, practically all trade unions of any size and consequence, 
whether interstate or purely intra-state in their scope, have become registered 
organisations within the meaning of the Act. In other words, the general body 
of Australian trade unions have been compelled, since the introduction of 
authoritative industrial regulation, to adapt their rules, where necessary, to 
conform with the requirements of the Act and the Regulations under the Act, 
and to modify their policy, methods, administration, and procedure to comply 
with orders and awards of the Court. 

12 And see the Merchant Service Guild Case, 49 C.A.R., at p. 723. 

13 See Section 59 of the Act. 
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What the unions have been able to achieve for their members by reason of 
registration as organisations under the Act it is impossible to specify. The 
improvement in the lot of the workers, measured even in the level of employ- 
ment, wages, hours of labour and other conditions of employment, that can be 
attributed to the method of regulation alone, is, of course, not calculable. To 
estimate the real value of control in industry to the workers it would be necessary 
to take into account what would have developed had no such system been 
initiated. That information, it seems needless to add, is not ascertainable. With 
very few exceptions, however, labour leaders concur in the view that the gains 
to the worker since, and because of, the abandonment of laissez-faire in industrial 
relations have been substantial. There is no desire in the labour movement for a 
reversion to the old conditions in employer-employee relationships. 

3. The Expansion of Trade Unionism in Australia 
It is difficult — perhaps impossible — to indicate with any precision, the degree 
of growth of trade unionism in Australia, or to show, with any exactness, the 
ratio figure of trade unions registered under industrial arbitration legislation to 
those not so registered. Registration is compulsory in two only of the States — 
Queensland and Tasmania — under the respective Trade Unions Acts, and in 
many cases, particularly in Victoria and South Australia, unions have refrained, 
or withdrawn, from registration because they are unable to detect any advantage 
to be gained in taking, or gained from having taken, this step. By reason of the 
constitutional limitation there is no Commonwealth Trade Unions Act. Indus- 
trial arbitration legislation involving the registration of trade unions is, too, 
confined to the Commonwealth and four of the States; Victoria and Tasmania, 
as has been explained, do not provide, under their systems of wages boards, for 
registration of trade unions. 14 Furthermore, under both the Trade Unions and 
Industrial Arbitration enactments in Australia, data in connection with registra- 
tion proceedings are supplied by the unions themselves. 

The following figures, nevertheless, collated from the Labour Reports and 
Quarterly Summaries of Australian Statistics issued by the Commonwealth Bureau 
of Census and Statistics, are based on sufficiently full and reliable information to 
indicate that the expansionist trend in trade unionism in Australia over approx- 
imately the past half century — notably since the inauguration of authoritative 
regulation — has been substantial. No official figures have been compiled for the 
period anterior to 1891. Nor does the Statistician attempt to show, in any way, 

14 There are 202 trade unions registered under the Commonwealth Conciliation and 
Arbitration Act 1904-1934; under the respective industrial arbitration statutes of the States 
the figures are as follows — New South Wales, 157; Queensland, 7 6 ; South Australia, 34; 
and Western Australia, 136. 
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the ratio of trade unions registered under industrial arbitration legislation to 

those not so registered. 


Total Australian 


Year 

Trade Union h 

1891 

54,888 

1901 

97,174 

1906 

' 175,529 

1910 

302,119 

1940 

955,86 2 

1944 

1,218,778 


4. The Cost of Membership of a Trade Union 

Charges that can be described as fairly incidental to membership of an 
Australian trade union are of three classes — (a) the entrance fee; (b) the annual 
subscription, or, in the language of trade union rules, the contribution; and (c) 
the special levy. Both the entrance fee and the annual subscription are of 
extremely modest proportions. Thus, for the Federated Clerks Union of Aus- 
tralia the entrance fee stands at 1 /-; for the Federated Furnishing Trade Society 
of Australasia at 2/6d.; for the Australian Insurance Staffs Federation at 5/-; for 
the Federated Ironworkers Association of Australia at 10/-; for the Australian 
Federated Union of Locomotive Enginemen — drivers at 5/-, firemen at 2/6d., 
all others, except cleaners and juniors, at 1 /-; for the Amalgamated Society of 
Carpenters and Joiners of Australia at 5 /-; for the Australian Bank Officials 
Association at -£1/1/-. Indeed, with some unions no entrance fee at all is imposed 
— for instance, the Australian Workers Union, the Australasian Meat Industry 
Employees Union, and the Australian Federated Union of Locomotive Engine- 
men (in relation to cleaners). Generally, the charge fixed by unions of professional 
employees is higher than that prescribed by unions of manual workers. Perhaps 
5 /- may be accepted as an average, or at least a representative, figure. The fee is 
thus seen to be of nominal dimensions, and it can be regarded as in the nature 
of a token payment in earnest of good faith, and as expressive of a willingness to 
abide by the rules of the union. 

The annual subscription varies, among the different unions, within a range 
of 30/- and -£3, a usual or typical figure being 30/-. In respect of both entrance 
fee, and annual subscription, it is customary for a union mle to assess less for 
women and juniors than for male adults, although there has been a tendency to 
increase the rate payable by females who, as a result of decisions of die Women’s 
Employment Board, are in receipt of wages the same as, or closely approx- 
imating, those of male adults. 

The special levy, as the name would imply, is a varying quantity and is not 
of the character of a debt that is created at regular periods or intervals. It is 
struck for the purpose of liquidating a disbursement exceptional or extraordinary 
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in its nature — on account of, for example, the erection of new premises, or 
unusually expensive legal proceedings. 

A worker who proposes to join a trade union is, therefore, in a position to 
ascertain, with precision, his full liability derivable from entrance fee and annual 
subscriptions, although he is not to be assured, with equal accuracy and certainty, 
as to what may be demanded of him in discharge of his obligation under special 
levies. The rules of an organisation as registered by the Court usually specify, 
however, a limit to the amount that is payable by a member in respect of a 
single impost — the sum of -£5 is common as a maximum special levy. All things 
examined, there would appear to be no real reason why a worker should not 
be able to form some general estimate of the expense in which he is likely to 
become involved by way of levies. 

A11 alteration in the amount of the annual subscription can be effected only 
in accordance with the union rules, and the extent of that alteration is restricted 
by the requirement that the subscription may not exceed a level stated in those 
rules. Nor is a levy legally permissible, unless its object is covered by the rules, 
and it is determined upon in conformity with the rules. A case in point was the 
Court’s disallowance of the establishment of a pensions scheme in the interest of 
union officials, based on union funds, where it was shown that provision to that 
end was not contained in the rules. 15 Payments, therefore, in materialisation of 
this .project could not be legally claimed from members. The unionist is, as a 
matter of fact, well protected from arbitrary exactions resulting from unauthor- 
ised expenditure. He is enabled to approach the Court with a complaint that 
the rules are, or have become, tyrannical or oppressive, or impose unreasonable 
conditions on membership. 16 In any event it is always open to him, if dissatisfied 
with a decision to raise the annual subscription, or if aggrieved by some such 
consideration as the frequency or size of special levies, to sever his comiection. 
Should he accept employment in an industry other than that represented by the 
organisation of which he is a member, he is at liberty to resign immediately 
and unconditionally; otherwise, three months’ notice of an intention to with- 
draw is necessary, as well as the payment of all dues to the date of his resignation. 17 

Over and above the liabilities alluded to, a member is governed by any 
term in the union rules nominating a fine for breach or non-observance of the 
rules. But the Court has always insisted that the quantum of the penalty, as well 
as the manner in, and occasion upon, which it may be inflicted, shall be reason- 
able. A worker who contemplates joining a union would not be expected, of 
course, to allow the matter of fines to enter into the calculation of his commit- 
ments since, by complying with the rules, the necessity for their payment does 
not arise. 

15 Frost v Bel / and Others , not yet reported. 16 See pp. 183, 184 supra. 

17 See Section 61 of the Act. 
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Chapter XXII 


EMPLOYER ORGANISATIONS AND THE COMMONWEALTH 
CONCILIATION AND ARBITRATION ACT 

i. The Demands made hy Registration upon Employer Organisations 

T HE trade union, movement had its origins in the efforts of the wage-earners 
to reduce the great disparities that were established between their masters 
and themselves when the factory system became prevalent — disparities in 
respect of status as well as of remuneration, hours of work and other conditions 
of employment. It was a movement whose methods were necessarily those of 
attack. Co-operation among employers, so far as the object was common action 
and mutual assistance in dealings with their employees, was inaugurated, on the 
other hand, as a step essentially defensive or answering in its nature, designed to 
check, or withstand as far as possible, the demands of the unions. As such, it has 
lacked the enterprise, and the crusading zeal, that a sense of their wrongs has 
stimulated in the hearts and minds of the workers. It has always lagged behind 
the advance of labour in point of organisation. Its strength, generally stated, 
may be said to have gro wn, in approximate ratio, to the measure of increase in 
the aggressiveness and success of the workers in the task of repairing the deteri- 
oration in their condition that was the direct and immediate result of the 
introduction of the Industrial Revolution. 

The trade unions have not, alone, carried the burden of sacrifice that is 
demanded under the Australian scheme of industrial regulation and compulsory 
arbitration. Section 55 of the Act covers employers as well as employees. It 
opens the way to registration as an organisation for any association of employers 
in, or in connection with, an industry, who have in the aggregate, or any 
employer sole who has, throughout the six months next preceding the applica- 
tion for registration, employed on an average taken per month not less than one 
hundred employees in that industry. But, as in the case of employees, an 
association of employers to he successful must comply with the conditions 
enumerated in Schedule B of the Act, and the Regulations under the Act, to 
which attention has already been drawn. Even then, as in the case of an associ- 
ation of employees, die applicant may be refused registration if the Registrar, in 
exercise of his power under Section 59 of the Act, rules that there is in existence 
a registered organisation to which the members of the applicant association can 
conveniently belong. Other sections of the Act, and other Regulations under 
the Act, applicable to registered organisations govern employer organisations as 
well as employee organisations. On this account the Court can be expected not 
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to allow, if challenged, a rule that imposes excessive entrance fees, or a scale of 
disproportionately high fines and penalties, or which permits of the suspension 
or expulsion of members in harsh or unconscionable circumstances. Of interest, 
assuredly, to the workers, would be the rejection (which is probable) of a rule 
providing for the payment of unduly big salaries to office holders. Such remun- 
eration could be viewed as constituting an extra charge on industry, diminishing 
to the extent of its unreasonableness, the amount that might otherwise be 
available for distribution among wage-earners. More important in the eyes of 
the worker, no doubt, would be the refusal (almost certainly, it is submitted) of 
a rule in an employer organisation that prohibited its members from employing 
persons who are members of a trade union, or that forbade the payment of 
employees at a figure above award rates. Nevertheless, the incidence of these 
requirements of the law relative to registration under the Act is lighter upon 
employers than upon employees. This situation is attributable to the force of 
circumstance and the nature of things, and it cannot be said to signify any 
deliberate act of discrimination on the part of the legislature. 

Again, industrial disputes of employer organisations inter se , as in the case 
of inter-union disputes, are disputes within the meaning of the Act and the Con- 
stitution, and can be brought within the cognisance of the Court . 1 But such 
disputes — again by reason of the force of circumstance and the nature of things 
—are rare. In fact, the Court has never been called upon to adjudicate in a clear- 
cut issue of this character. 

2. The Matter of Interference with Management 

It is in respect of their relations with employees that employers make their 
real contribution of sacrifice to the common cause of industrial regulation. As 
in the case of organised labour, their policy and methods can be made subordinate 
to the decisions and determinations of the Court. Perhaps, it is their deprivation 
of the unqualified and unfettered right to dismiss and demote employees in their 
service that, for practical purposes, constitutes the true equivalent to the denial 
to the unions of the right of direct action. The right to lock-out might seem to 
be the logical counterpart or correspondent to the right to strike, but, all said 
and done, the loss of this right is shorn of a great deal of its consequence where 
the absolute and arbitrary right to dismiss employees individually is retained. 

In disputes between employers and employees delicate or thorny questions 
involving the management or control of the factory are often in issue. In such 
cases the Court’s attitude is essentially one of caution and diplomacy. It takes as 
a premiss the capitalistic order in its present shape, and assumes that any large 

l Federated Municipal and Shire Employees Union of Australia v The Lord Mayor etc . of Melbourne, 
Argus Law Reports, Vol. XXV, at p. 327. 
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change in the organisation of industry is a matter solely for the people or their 
representatives in Parliament. Judge Beeby (as he then was) put the proposition 
in this way in the Main Hours Case — “This Court is not empowered to make 
awards directly and deliberately to alter the accepted scheme of economic 
organisation. Its awards may indirectly affect the division of national income, 
but any direct social change which the community from time to time regards as 
necessary is exclusively within the purview of the legislature”. 2 In a joint judg- 
ment in the Basic Wage Inquiry Case (1934), Chief Judge Dethridge and Judge 
Drake-Brockman said — “Inevitably in a time of great depression the world is 
full of discussion of changes in economic structure aiming frequently at radical 
reforms in the principles and methods of distributing the products of industry. 
The changes may involve the destruction or modification of the individualistic 
system of wage-paying employers and wage-receiving employees which in the 
main prevails in Australia. But it is no part of the function of this Court as a Court 
either to support or oppose any such change”. 3 

The Court, therefore, treats management, as it does labour, as endowed 
with certain foundational or “natural” rights. It has frequently laid it down as a 
guiding principle that, other than imposing on him the terms of an order or 
award which it deems necessary in the eyes of industrial justice and industrial 
peace, it will not interfere with, or intrude upon, the internal administration or 
conduct of an employer's business. 4 Its approach to all matters of management 
is characterised by extreme care. Consistent with the maintenance of justice and 
peace in industry, the Court disavows any intention to substitute its own judg- 
ment or opinion in any problem that appertains to the details of management 
or its policy. Thus, it refused to provide in an award that railway gangers should 
be supplied with departmental watches, on the ground that the matter was one 
for administrative decision. 5 For the same reason, a conciliation commissioner 
rejected a request from the Plumbers and Gasfitters Employees Union of Aus- 
tralia, that where a ladder was required to perform work at a height exceeding 
12 feet, another employee should be made available to attend it. 6 In the Merchant 
Service Guild Case, Chief Judge Dethridge dismissed a claim that sought 
the employment of a ladderman on a dredge where no mate was carried. 7 But, 
in the conduct of his business, the Court insists that an employer shall have every 
consideration for the convenience of his employees; for example, he must give 
reasonable notice to an employee when he is to go upon shift work. Employers 
24 C.A.R., at p. 867. 

s 33 C.A.R., at p. 146. And see pp. 21, 22 supra . 

4 See the Gas Employees Case , 50 C.A.R., at p. 538; and the Gas Employees Case , 51 C.A.R. , 
atp.332. 

6 Railways Case > 44 C.A.R., at p. 621. 

®44 C.A.R., at p. 840. *35 C.A.R., p. 677. 
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are expected to direct their businesses according to rule, and not in terms of 
caprice. 

Again, in the selection, control, transfer, demotion, promotion and dis- 
missal of staff, the Court is accustomed to allow, as far as possible, freedom to 
the employer to proceed according to his own standards. “The right of an 
employer”, said Mr. Justice Powers in the Railways Commissioners Case , “is to 
manage his own business, and to appoint such employees as he thinks fit to the 
different positions in his service ”. 8 It does not welcome an application from a 
union seeking the dismissal of an overseer, or the de-rating of a foreman or charge 
hand. If, however, on the evidence the Court is satisfied that the objections to a 
particular supervisor are well grounded, it shows little scruple in ordering his 
dismissal or removal from thar post, for it demands of no worker that he should 
submit to oppressive or unjust treatment. But, in proceedings of this character, 
the onus of proof rests upon the challenging party. Judge O’Mara summed up 
the practice of the Court in this respect when, in the Cockatoo Docks and Engineer- 
ing Company Pty. Ltd. Case , he stated — “I must proceed on the basis that it is 
for the employer to decide who is the best man for the job and that unless it 
can be shown that the appointee is one who should not be placed in charge of 
men the employer’s right to select his own supervisors must be maintained ”. 9 
Or if, on the facts, it be made clear to a judge that an employee has been dismissed 
from his j ob solely because he was engaged upon legitimate union affairs, it can 
be asserted that the Court would order his immediate reinstatement . 10 All such 
pleas, however, are closely scrutinised. A shop steward who, without authority, 
endeavours to arrange a stop-work meeting to discuss a grievance (real or 
fancied), would not be heard to claim that he was engaged upon recognised 
union business. A conciliation commissioner, attached to the Court, gave no 
assistance to an employee who had been reduced from his post as foreman in the 
works because he had overstayed his leave, where the evidence showed that he 
had been in the same default on two previous occasions, and that in all three 
instances the same excuse was offered . 11 Generally stated, the cases show that 
the Court, or a conciliation commissioner, can be induced to take action in the 
matter of staff or labour arrangements only when, to its or his satisfaction, some 
special or exceptional circumstance is established. The exercise of jurisdiction is 
reluctant and limited. The Court nourishes strongly the hope that, in making 
appointments and dispositions of personnel in the factory, entrepreneurs will 

®2i C.A.R., at p. 447. And see the Metal Trades Case , 50 C.A.R., at p. 187; and the Ship 
Painters and Dockers Case , 51 C.A.R., at p. 36. 

®47 C.A.R., at p. 287. 

30 See the Aircraft Industry Case , 46 C.A.R., at p. 433. And see generally the Builders 
Labourers Case , 49 C.A.R., p. 493. And compare Section 9 of the Act. 
u Australian Paper Mill Employees Case , 48 C.A.R., p. 378. 
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display the tact, prudence and sound sense that should render application for its 
intervention unnecessary. 

The Court adopts much the same attitude when the cause of friction lies in 
changes by way of retrenchment and reform that the employer desires to effect. 
Its policy is to encourage economy in the works so long as, in the process* 
employees are not called upon to sustain unjustified hardship or disadvantage. 
On the principle that it is the obligation of an employee to comply with all 
reasonable instructions, the Court will uphold an employer who directs an 
employee to operate two machines where it had been his practice to work with, 
one, or to report and check off at a different place , 12 provided that it be shown 
that the order is reasonable in the circumstances . 13 It allowed employers to use 
plate instead of loose patterns in the foundries as a means of adding to output* 
although the transfer was resisted by the Federated Moulders (Metals) Union 
of Australia 14 Judge Beeby (as he then was) ordered, in the Waterside Workers 
Case , that employees should, when required, transfer from one hatch or hold to 
another in the same vessel, and from lighter to lighter 15 But the Court is no 
party to a plan or scheme of reorganisation, undertaken in an arbitrary fashion, 
and prosecuted without regard to the interests and feelings of the workers. Thus, 
it is scarcely likely to approve or sanction any re-arrangement in working con- 
ditions that involves the imposition of disabilities on the worker, without the 
provision of adequate compensation in some form — e.g., where new demands 
are made for overtime working, where extra shifts are forced on the worker, or 
where he is compelled to work broken time . 16 The Court’s view is that the real 
purpose of industry is to grow men, and not to enable clever and ambitious 
entrepreneurs to make disproportionately large profits. 

The same regard for the rights of management, combined with a just 
appreciation of the interests of the workers, is seen in the order of the Court in 
the Coal and Shale Employees Case. The evidence showed that the proprietors of 
the mine proposed to change over, in large measure, from hand-winning pro- 
cesses in die extraction of coal to the more modem method of the machine. The 
plan involved a shortening of hands, and, of course, fresh risks to safety if the 
machines were operated by other than competent men. The management 
claimed a full freedom in the composition of the mechanised teams that were 
12 See the Storemen and Packers Case , 4 6 C.A.R., at p. 755. 

13 Beeby J. (as he then was) in the Glass Workers Case , 24 C.A.R., at p. 105, said — “. . . . 
this Court does not make orders which restrict production. This has been laid down again 
and again.” 

14 49 C.A.R., p. 735. 

15 z6 C.A.R., p. 866 — and see particularly at p. 898. And see the Waterside Workers Case , 49 
C.A.R., at pp. 513, 514. 

16 See the Metal Trades Case , 49 C.A.R., at p. 153; and the Metal Trades Case, 49 CA.R.» 
p. 5S2. ■■ 
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to be introduced into the mine. The union, however, objected and demanded 
that the traditional service practice on the coalfields, “last to come, first to go” 
should, if discharges were necessary, continue to be observed. The Court’s order 
was, in substance, a compromise— an attempt to reconcile the right of manage- 
ment to decide upon policy and to choose the proper man for the task, with the 
preservation of long prevailing usage expressed in the seniority rule. It allowed 
an untrammelled authority to the manager in the selection of employees on 
mechanical units, but it provided that men who had become displaced by the 
conversion to the new processes should, as far as possible, be absorbed in these 
units . 17 


l7 See 43 C.A.R., p. 757; and 44 C.A.R-, p. 199- 
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